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B cBS3K C BBEEeHEM B fiefiCTBUE YacTu YeTBepTor ["pax aaHcKoro kogekca
Poccuiickoin ®epepaumnn (panee - N'K P®, Kogekc) B cynebHoin npak ke BO3HMK
psg Bonpocos. B uensx obecnevyeHnsi eaMHoobpasHbIX NOAXOL0B K MX pa3peLleHmto
MneHym BepxosHoro Cyna Poccuiickon ®enepaunn n MNMneHym Boicwero
ApbuTtpaxHoro Cyna Poccuiickoih @epepaunn NocTaHOBASIOT AaTb CyAam
crnepytolme pa3bAaCHEHNS.

. Onpenen;m noaBenoOMCTBEHHOCTb OeJ, CBA3aHHbIX C NPUMEHEHNEM MONIOX EHUIA

yactu yeteepTon K P®, cynam HannexunT ncxoguTtb N3 Cneayowero.

Cnopbl 0 TOM, KTO SBNSIETCSH aBTOPOM pe3ybTarta UHTENNEKTyanbHON AeSTeNbHOCTH,
NoABELOMCTBEHHbI CyAam obLWel IPUCANKLNN KaK HE CBS3aHHbIE C
OCYLWWeCTBNEHNEM NPEONPUHUMATENBCKON N MHON 3KOHOMUYECKON OEATENbHOCTU.

[MooBeaOMCTBEHHOCTb CMOPOB O HAPYLEHUSAX UHTENNEKTYabHbIX Npas Ha
pes3ynbTatbl UHTENNEKTyaNlbHON OeATeNbHOCTU N NPUPaBHEHHbIE K HUM CpeacTBa
NHONBUOYANM3aunmn pUONYecKnx nil, ToBapos, paboT, ycnyr n npeanpuaTunii, od
yCTaHOB/eHM naTteHToobnanatens, o npase NpeXxaenofib30BaHNS 1
MOCNenonb30BaHNS, a Tak X e CropoB, BbITEKAKOWMX U3 JOroBOPOB 00 OTHY X AEHN
NCKNMIOYNTENBbHOrO Npaea N NMLEH3MOHHbIX 4OroBOPOB, ONpenenseTcsa MCXons n3
CybBbEKTHOro cocTaBa y4aCcTHUKOB CMopa, EC/M TaKOoW Crop CBS3aH C
OCYyLWeCTBNEHNEM NpeanpuHUMaTEIbCKON N MHON SKOHOMUYECKON OeATEeNIbHOCTU.

Bonpocbl npuMeHeHna denepanbHoro 3akoHa "O BBeAeHUM B AEACTBUE YacTun
yetBepTon ["paxgaHckoro kogekca Poccuiickon denepaummn”

YacTb yetBepTaa K P® BBeneHa B nencteme ¢ 01.01.2008. B cuny ctatbm 5
depnepanbHoro 3akoHa ot 18.12.2006 N 231-d3 "O BBefneHUN B OENCTBME YacTu
yetBepTon ['paxgaHckoro kogekca Poccuickon ®egepaumnn” (nanee - BBogHbIn
3aKOH) OHa NPUMEHSeTCA K NPasBoO0THOWEHVSIM, BO3HMKILUMM MOC/e BBEAEHNS ee B
nencteue. o npaBooTHOWeEHWAM, BO3HMKIWKMM o0 01.01.2008, oHa npuMeHseTcs K
TeM npaeam 1 0693aHHOCTAM, KOTOpPble BO3HUK M nocne 31.12.2007.

YKasaHHoe 03HayaeT, B 4aCTHOCTU, cnenytoulee.

[Mpun paccMoTpeHnn nen o HapyLweHUsX npas Ha pesynbTaTbl UHTENNEK Ty anbHOM
nesatenbHocTH, gonyuleHHblix Ao 01.01.2008, cynam cnenyet pykoBOoACTBOBATLCSA
3akoHoOoartenbCTBOM, AEeNCTBOBABILMM OO0 BBEAEHVSA B AE/CTBNE YacTu YeTBepTOM
MK P®.
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Tak, ecnu nMLOM O0MyLWeHO He3akOHHOE BOCMPOU3BeaeHE NPOn3BeaeHNS 10
01.01.2008, a pacnpocTpaHeHne ero KoHTpadpak THOro aK3emnnsgpa ocyLWwecTBIeHO
nocne 31.12.2007, neno B 4acTn HapPYLWeHNs npasa Ha BOCNpon3seneHne 4ONMXHO
paccMaTpueaTbCs B COOTBETCTBUM C 3akOHOM Poccuiickon denepaumm ot
09.07.1993 N 5351-1 "O6 aBTOpPCKOM NpaBe 1 CMeXHbIX npasax" (aanee - 3aKoH 06
aBTOPCKOM Mpase), B 4HaCTWN HapyLleHNs npasa Ha pacnpocTpaHeHue - B
COOTBETCTBUM C NONOXEHNAMM YyacTu yetsepTon K P®.

[Mpn paccMoTpeHun gen o NPU3HaHNWM UHTENNEKTyanbHbIX Npas (MPY NPUMEHNMOM
POCCUNCKOM Npase) NoANEXUT NPUMEHEHNIO POCCUIACKOE 3aKOHO4ATENbCTBO,
[eCcTBOBaBLEE HA MOMEHT BO3HUKHOBEHMS COOTBETCTBYIOWEro npasa. Tak, aBTop
nponseeneHns onpenenseTcs Ha OCHOBE 3aKoHo4aTeNbCcTBa, eNCTBOBABLEro Ha
MOMEHT ero co3aaHns; aBTop n3obpeTeHns, NonesHoM Mo4eNN U NPOMbILWNEHHOTO
obpasLia - Ha OCHOBE 3aKOHOAATENBbCTBA, AEACTBOBABLIErO HAa AAaTy NoAayn 3asiBKu
Ha Bbloayy nateHTa Ha 3To M30bpeTeHne, NoNesHyo MoAENb UM MPOMbILWNEHHDbIN
obpazeu.

Mpwn ocnaprBaHum peweHnin depepanbHOn CyX6bl MO MHTENNEK Ty aNbHOW
COBCTBEHHOCTM, NAaTEHTaM 1 TOBapPHbLIM 3HakaMm (aanee - PocnateHT) cy bl 4OMXKHbI
y4ynTbIBaTh: 3asBKM Ha Bblgayy NnateHTa, 3asBKy Ha TOBAPHbLIN 3HAK, @ TakXXe 3asBku
Ha HavMeHoBaHWe MecTa NPOUCXOX AEHNSA ToBapa noanexar pacCMOTPEHUIO
PocnaTteHToM B nopsake, yCTaHOBNEHHOM 3aKOHO4ATENbCTBOM, AEACTBOBABLUMM HA
MOMEHT Mofayn 3asBOK, €CNN NHOE CneunanbHO He NPenyCMOTPEHO 3aKOHOM.

Mpun paccMOTpeHMM BO3pax eHnii NpoTMB Bblaayy nateHTa, NpeaocTaBneHns
NPaBOBOI OXPaHbl TOBAPHOMY 3HaKY, HAUMEHOBAHMIO MECTA NMPONCXOX AEHUS
TOBaPOB Cy bl ONPeaensitoT OCHOBAHWNS ANS NPU3HAHNS HEOEeNCTBUTENbHbIM
naTeHTa, NPenoCTaBNEHNS NPaBOBO OXPaHbl TOBAPHOMY 3HaKy, HAUMEHOBaHWIO
MecTa NPOMCXO0X JEeHNS TOBAPOB, MCXOAS N3 3aKOHo4aTebCTBa, AEACTBOBABLLErO
Ha MOMEHT MoAayn 3asiBKM Ha Bblaavy nateHTa, 3asiBKW Ha TOBApPHbIA 3HaK, 3asiBKM
Ha HaUMEHOBaHNEe MecTa NPOUCXOX AEHNS TOBAPOB.

BmecTe ¢ TeM noanexuT NPpUMEHEHNIO MOPALOK PacCCMOTPEHNS COOTBETCTBY IOWNX
BO3paXXeHWin, OeNCTBYOWNA HA MOMEHT obpalleHns 3a NPU3HaHNEM
HeOeNnCTBUTENbHbIMA NaTeHTa, NpeLoCcTaBIeHNs NPaBoBON OXPaHbl TOBAPHOMY
3Haky, HaMMEeHOBaHMIO MecTa NPOUCXOX AEHNS TOBAPOB.

Pewas Bonpoc o npekpauieHnn npaBoBON OXPaHbl TOBAPHOro 3Haka OCPOYHO
BCNEACTBME €ro HEMCNob30BaHWS, Cy bl 4OMXKHbI UCXOANTb U3 TPEXNETHEro CpoKa
Takoro Hemcnonb3oBaHns (NyHKT 1 ctatbn 1486 'K P®d) BHe 3aBMCUMOCTU OT AaThl
nofayn 3asiBKM Ha TOBaPHbIN 3HaK.

B cuny ab3aua nepsoro ctatbu 6 BBoAHOro 3aKkoHa Cpoku oxpaHbl npas,
npepycMoTpeHHble ctatbamn 1281, 1318, 1327 n 1331 'K P®, npumeHsioTcs B
cnyyvasix, korga naTnaecaTMneTHin CpoK 4erNCcTBNA aBTOPCKOro npasa nuam
CMeXHbIX npas He nctek kK 01.01.1993.

CornacHo ab3auy nepsomMy nyHkTa 1 ctatbn 1281 Konekca nckno4nTenbHoe npaso
Ha Npoun3BeLeHne AelicTBYeT, Mo obwemMy NpaBuiy, B TEHEHNE BCEA XN3HN aBTopa
n cemmpecaTn net, cumTas ¢ 1 AaHBaps roga, crneaytowero 3a rogomMm CMepTu astopa.

MoaToMmy, ecnn NATUAECATUNETHNIA CPOK OENCTBUSA aBTOPCKOro npasa Ha
npomusseneHne nctek nocne 31.12.1992 (Ho no BctynneHus B cuny ®enepanbHOro
3akoHa ot 20.07.2004 N 72-®3 "O BHeceHNn nameHeHnin B 3akoH Poccuiickor
depepaumm "Ob6 aBTOPCKOM NpaBe U CMEXHbIX Npasax”, yCTaHOBUBLLErO
ceMnaecaTMneTHUin CpoK OerCTBUS aBTOPCKOro npasa) 1 Npon3BeneHne nepeLusio B
obuecTBeHHOe [ocTosHME, ¢ 01.01.2008 nencTBNE UCKMIOYUTENBHOMO NpaBa Ha 3To



nponaeeneHne BO30OHOBNSIETCS U €ro CPOK UCHNCNAETCS MO NpaBunam,
npenycMoTpeHHbiM cTaTtbein 1281 K P®.

JencTtens nuu, ncnonb3oBaswWwnX OO BBEAEHNS B AEiICTBNE YACTN YETBEPTON
Kopekca nponsseneHus, kotopble Haxoamnmncb fo 01.01.2008 B 06weCcTBEHHOM
LOCTOSHUU, 1 COBNIOAABWNX NMONOXEHUS cTaTby 28 3akoHa 06 aBTOPCKOM Mpase,
HECMOTPS Ha BO30OHOBNEHNE LEiCTBUSA UCKOYMTENBHOrO Npasa Ha Npon3BeneHne
He MOryT cymTaTbCs HapylleHneM. BMecTe c TeM fanbHeniee ncnoib3osaHne
NPOM3BELEHNS MOXET OCYLWECTBNATLCS TONbKO C COONOAEHNEM MONOXEHNIA Yac Ty
yeTtBepTon K PD.

Ha ocHoBaHuu ab3aua BTOporo ctatbi 6 BBOOHOro 3aKk0Ha aBTOPCKOE NpPaBo
topuanyeckux nuu, so3Hukiwee 0o 03.08.1993, 1o ecTb OO BCTYNNEHUS B Uy
3akoHa 06 aBTOPCKOM Mpase, NpekpallaeTcs no MCTeYeHN CEMULECATN NET CO OHSA
npaBoMepHOro 06HapoaoBaHNS NPON3BELEHUS, @ ECIM OHO He Bbino 0bHapoLoBaHO -
CO OHs co3aHus nponsseneHns. K cooTBETCTBYIOWNM NPaBOOTHOLWEHNAM MO
aHanornn NnpuUMeHsTCS npasuna Yyactu yetsepTon 'K P®. [1na uenen nx
NPUMEHEHNS Takmne tpuandyeckne nuua cH4MTarTcs aspTopamm Npon3BeneHun.

PyKOBOJJ,CTBYSICb OaHHbIMN 3aKOHOMONOXEeHNAMN, cyaM cneayet y4nTblBaTb:
yKa3aHune Ha 1O, 4TO AnA uenen npunMeHeHn4 npaBnt 4HacThn quBepT0|7| Kogekca
ropungnyeckmne nmua cHMTaroTCd aBTOpaAMUn I'IpOI/I3Be,E|.eHI/IVI, He O3Ha4daeT Npu3HaHnA
COOTBETCTBYHOWMNX IOPUONYECKUX NNLL aBTOPaMU, obnanarowmmm BCEM KOMMNEKCOM
MHTENNEKTyallbHbIX NMpas Ha Nnpon3seneHne, KoTopble MOryT NpuHannieXxartb
aBTOpaM - PU3NYECKUM NnLaM, - a UMEHHO NINYHLIMA HENMY LLECTBEHHbIMY NpaBamu.

BcnencTeue aT0Oro K topnanyecknum nviuam, npnobpeTwumm aBTopckme npasa ao
03.08.1993, npuMeHsaoTCS NonoxeHus yactu yetsepton K P®, perynupytowme
OCYLLECTBNEHNE, NPEKPALLEHME UCKTIOYMTENBHOrO Npaea 1 Pacrnops>X eHne nm.
JInyHble HEMMYLWECTBEHHbIE MPaBa Ha COOTBETCTBYOWNE NPON3BEAEHNS
npuHagnexar oru3n4yecKknm nnuuam.

CornacHo cTtatbe 12 BBogHOro 3akoHa nonoxexHms nyHkTo 1, 3 u 5 ctatbn 32,
ctateir 33 n 34 3akoHa CCCP ot 31.05.1991 N 2213-1 "O6 nsobpetenusix 8 CCCP",
nyHkTa 3 ctatbm 21, nyHkToB 1 1 3 ctatbn 22 n ctatbm 23 3akoHa CCCP ot
10.07.1991 N 2328-1 "O npombiwneHHbIx obpasuax” o nbrotax n MatepmanbHoM
CTUMYIMPOBAHNU NMPUMEHSIOTCS Ha TeppuTopun Poccuinckonm denepaunm oo
NPUHATNA 3aKoHoAAaTeNbHbIX akToB Poccuiickon degepaumm o passntum
n3obpeTtatenbcTBa U Xy 00X EeCTBEHHO-KOHCTPYKTOPCKOro TBOpYECTBa.

Mpn NpUMeHeHNN OaHHOW HOPMbl HE0OX0AMMO YUYNTbIBATD, YHTO COOTBETCTBYOWME
3aKOHOIMOOX EHNSA, @ TaKXe NPUHATbIE AN X peann3aunm NHble HOPMaTUBHbIE
npasoBble akTbl MOANIeXaT NPUMEHEHMIO B YacTu, He npoTueopedalen 'K P®.

Cratbs 34 3akoHa CCCP "O6 n3obpetermsx 8 CCCP", npegycmaTpusatowlas
BbINNATy NpeanpuaTMeM-nateHToobnagartenem n NnpeanpuaTMeM-nnLeH3naTom
BO3Harpax.aeHus nmuam, CoaencTBoBaBWNM CO34aHNIO U UCMONTb30BAHUIO
n3obpetenus, ¢ 01.01.2008 npumeHsieTcs ¢ y4eTom nyHkTa 4 ctatbn 1370 Kogekca
TONbKO B YacTu 06sa3aHHOCTM paboTomaTtens BbinnaTuTb BO3HArpax aeHue nnm
KOMMeHcaumto paboTHUKY - aBTOPY CNy X ebHOro M30bpeTeHms.

Vcxons ns crtatbn 14 BBOOHOrO 3aKoHa oMPMEHHbIE HAMEHOBAHWS 0P U ANYECKMX
N1y, He COOTBETCTBYOWME Npasunnam naparpadga 1 rnasbl 76 'K P®, nognexar
npuBeneHnto B COOTBETCTBME C 3TUMK npasunamm npun nepsom nocne 01.01.2008
N3MEHEeHNN yyYpeanTerbHbIX JOKYMEHTOB IOpUANYECKUX NNL,.

Ecnn donpmeHHoe HavMeHoBaHMe 1opuaANYECcKOoro nnua He NpuBenEeHo B
cooTBeTCTBUE C TpeboBaHMAMN NyHKTOB 3 1 4 cTaTbh 1473 K P® B ykazaHHbIiA



MOMEHT, TO COrnacHo NyHKTY 5 3TON CTaTbW OpraH, OCYLECTBIAOWN A
rocynapCTBEHHY0 perncTpaunto puanyecknx iy, snpase NnpeabsasuTb TakoMy
IOPNONYECKOMY NINLLY UCK O NMOHY X OEHUU K U3MEHEHNIO (PUPMEHHOrO
HanmeHoBaHus. [MonoxeHns ab3aua TpeTbero NyHkTa 2 n nyHkTa 3 ctatbu 61
Kogekca B JaHHOM Cry4ae He NPUMEHSTCS.

MoanyHkTom 13 ctatbn 17 BeogHoro 3akoHa 'K P® nononHeH ctaTtben 152.1,
yCTaHaBNMBatoLWeh oxpaHy n3obpaxeHns rpax gaHuHa.

MNpaBo Ha 0bHapooBaHMe 1 AanbHenwee NCNoNb30BaHNe N3obpaxeHns
rpax.naHvHa He SBNSeTCs UCKIYNTENbHBIM NPAaBOM B CMbIC/IE MOMOXEHUI YacTu
yeTtBepTon Kogekca, cnenosartesibHO, B Clly4yae HapyLleHNs yKasaHHOoro npasa mMory T
ObITb MPUMEHEHBI NLWb CNOCcobbl 3alNThI, yCTaHOBEHHblE cTaThel 12 TK PO.

Tak>xe HagnexumT nMeTb B BUAY, 4T0 B cuny ctatbm 152.1 Kogekca He TpebyeTtcs
cornacus rpaxaaHvHa Ha obHapoLoBaHUE U fanbHeiwee NCcnonb3oBaHne
n30bpaxx eHns, ecnm:

ncnonb3oBaHmne |/|306pa>KeH|/|$| OCyLleCTBNAETCA B roCy 0apCTBEHHbIX,
001EeCTBEHHbIX NN NHbIX I'IY6J'II/I‘-IHbIX NHTEepecax;

N n3obpaxeHue rpaxgaHvHa nonyyeHo Npu cbemMke, KoTopas NPOBOAMTCS B
MecTax, OTKPbITbIX A8 CBOOOLHOIO NOCEWEHUS, AN Ha MyBANYHbIX MEPONPUSATUAX
(cobpaHusx, cbesnax, KOHPEPEHUUSX, KOHLEepTax, NPeaCcTaBNEHNSX, CMOP TUBHbIX
COPEBHOBAHMSX M NMOAOOHBIX MEPOMPUATUSAX), 3@ MCKITIIOYEHMEM ClyYaeB, Korna
Takoe n3obpaxeHue ABNSeTCs OCHOBHbIM 00 bEKTOM UCMONb30BAHUS;

WM rpaxgaHuH no3nposan 3a nnarty.

Mol cbemkol, MPOBOAMMOIA B MECTax, OTKPbITbIX AN CBOOOLHOrO MOCELWEHNS,
MOHMMaeTCs B TOM YC/E KMHO- U POTOCBEMKA, BUAEO3ANMCh, OCYyLLECTBNSEMas B
X04e NPOBEAEHNS OTKPbITbIX CyAeBOHbIX 3acenaHunii.

KnHo- n cpotocbemka, BUaeo3anncb OTKPbITOro cyAebHOro 3acenanns oMK Hbl
NpoBOAMTLCA B Nopsaake, NpeayCcMOTPEHHOM NpoueccyasbHbiM 3aKOHO4ATENbCTBOM
(4acTb 5 cTatbm 241 YronosHo-npoueccyanbHoro kogekca Poccuinckoi
depnepauunu, yactb 7 ctatbn 10 [Mpax aaHCKOro NpoLeccyanbHOro kogekca
Poccwuiickoin depnepaumnn (nanee - MK P®), yacTtb 7 ctatbn 11 ApbutpaxxHoro
npoueccyanbHoro kogekca Poccuinckon denepaunm (oanee - AlK Pd)).

Cornacve Ha NCrnonb3oBaHMe Takoit 3an1Mcuy oT y4acTHUKOB CyaebHoro 3acenaHns
He TpebyeTcs.

Cratbeli 25 BBooHOro 3akoHa BHeCEHbl M3MeHeHns B ctaTtbio 772 TK PO,
perynmpyoLyo npasa CTOPOH Ha pe3ybTaTbl HAY YHO-UCCNefoBaTebCKMX, OnblTHO
-KOHCTPYKTOPCKMX N TEXHONOrMYeckux pabor.

B cuny nyHkTa 3 ctatbn 772 Kogekca npasa UCNONHATENS U 3aKka34yumKa Ha
pe3ynbTathl paboT, KOTOPbIM NMPEAOCTaBNSETCS MPABOBAs OXpaHa Kak pesybTtatam
NHTENNeKTyanbHOM OesATeNnbHOCTH, onpenenstoTcs no npasunam pasgena VIITK P®

Ecnu B pamkax ncnonHeHnsa norosopa Ha BbINOMHEHNE HAYYHO-UCCNenoBaTenbCKux,
OMbITHO-KOHCTPYKTOPCKMX U TEXHONornyeckmnx paboT cos3aaH NaTeHToCNOCObHbIN
pe3ynbTaTt MHTENNEKTyanbHOW AesiTENbHOCTU, CO34aHNe KOTOPOro He Bb1o NpsiMo
npenyCMOTPEHO LOrOBOPOM, MPaBo Ha NONyYeHe NaTeHTa Ha M30bpeTeHue,
MONe3Hyto MoLe b NN NPOMbIWEHHbIN obpasel B cuny nyHkTa 1 ctatbm 1357,
nyHkTa 1 ctatbn 1371 Kogekca npuHaaneXxuT nogpsaaumky (MCNONHUTENIO), eCnu
[OrOBOPOM MeX Iy UCMOSNIHUTENEM N 3aKa34MKOM He npesyCcMoTpeHo nHoe. B
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4aCTHOCTW, C YY4ETOM NINIOXEHHOO, a TakXe NonoXxeHnn ctatbmn 772 MK PO
3aKkas3ynky MoXeT bblTb NepenaHo NpaBo Ha NoslyYeHre naTeHTa.

[Mopsook ncnonb3oBaHMS Takoro pedynbTarta 3aka3ymkom onpenenseTcs Ha
ocHoBaHuu ctaTtbn 1371 Kopekca.

O0wWwme nonoxeHms

B cootBeTcTBMY C nonoxeHnsmn yactu yetsepTton 'K P®D tepmmHoM
"MHTEenneKTyanbHas COBCTBEHHOCTL" OXBATbIBAIOTCS TONbKO Cammn pesynbTathl
WNHTENNeKTyanbHON AesATeNbHOCTU N NpUpaBHEHHbIE K HUM CpeacTBa
WHOMBUAYANM3aLum 1opuanyeckux nuu, ToBapos, paboT, ycnyr v NpeanpusaTnii, Ho
He nNpaea Ha Hux (ctaTtbs 1225 Kogekca). Ha pesynbtaTbl UHTENNEKTYanbHOWM
NeaTeNnbHOCTN U NPUPaBHEHHbIE K HAM CpeacTBa UHAVBUOYanM3aumnm
IOpMANYECKUX N1LL, TOBAPOB, paboT, yCnyr v NpeanpusaTuin (MHTennekTyanbHyo
coBCTBEHHOCTb) B culy cTatbn 1226 K PD npusHatoTca MHTeNnnekTyanbHble Npasa,
KOTOpble BK/OYAIOT B CEOS MCKNMIOYNTENBHOE NPaBO, SBNSIOWEECS UMY LLECTBEHHbIM
npaBoM, a B cry4yasx, npefycMoTpeHHbix KogekcoMm, Takxe NMyHbie
HeuMyLeCcTBEHHbIE Mpasa 1 UHble npasa. B cBs3M ¢ 9TUM cynam cnenyer yunTbiBatb
crnepytollee.

MyHkT 1 ctatbn 1225 MK P® cogepXuT ncuyepnbisarowmin nepeyeHb pesynbTaTtos
WNHTENNEKTyaNbHON AesATeNbHOCTU N NPUPaBHEHHbIX K HUM CPEeACTB
NHOMBMOYyanM3aummn 1opuanyecknx nniL, ToBapos, paboT, yCnyr u npeanpusaTuii,
KOTOPbIM MPEefOCTaBNSAETCS NpaBoBas oOxpaHa Ha OCHOBaHUWN 1 B Nopsiake,
npenycMOTPeHHbIX YacTblo yetesepTon 'K Pd.

JInyHble HemMy LW eCTBEHHbIE U NHblE NpaBa, ykasaHHble B ctatbe 1226 [K PO,
OXPaHSATCS TO/IbKO B TOM CNyyae, ec/fivi COOTBETCTBYIOWMMU MOMOXEHUSMU HaCTy
yetBepTon Kogekca 0 KOHKPETHOM pesynbTate NHTENNEKTyanbHOW OesATeNbHOCTU
NN NPUPABHEHHbIM K pe3ybTataM UHTENNEK TyanbHON OesATeNlbHOCTM CpeacTBam
MHOMBMAYyanM3aumum ycTaHoBeHa oxpaHa cneunanbHO NMOUMEHOBaHHBIX TNYHbIX
HEMMYLLECTBEHHbIX M MHbIX NpPas.

Mpu paccMOTpEHUM BOMPOCOB, CBSA3AHHbBIX C NPAaBOM Ha BO3Harpax aeHue 3a
NCNONb30BaHNe peaynbTaTa MHTEeNNeKTyanbHON AesTenbHOCTM (KpoMe Npasa Ha
BO3HArpaxaeHvie 3a UCrnoNb30BaHmne ciyxebHoro Npon3seneHuns), cynam
HaONeXWT NCXOONTb U3 CNeayioLero.

Mo cMbicny nonoxeHnin nyHkTa 5 ctatbn 1229 'K P® npaso Ha Bo3HarpaxeHue
BXOOMUT B COCTaB UCK/OYMTENBHOrO Npasa.

B cnyyasix, ycTaHOBEHHbIX NOIOXeHnammn yacTtn yetseptonn 'K PD, npaso Ha
BO3HarpaxaeHve coxpaHseTcs y aBTopa, UCMONHUTENS, N3roTOBUTENS
dooHOorpammsbl 1 Toraa, Koraa UCKto4YMTebHOe NPaBo eMy He NPUHAONeXur, a
paBHO y obnagartens UCKMYNTENbHOrO NPaBa, ECIN OHO CYLWECTBEHHO OrPaHNyeHo
(Hanpumep, ctaTtbn 1245, 1263, 1326 Konekca).

Ha cnyyan, npenycmatpusaioLwme Ncrnonb3oBaHne pesybTatoB MHTENNEK Ty anbHom
nesTenbHoCcTH 6e3 cornacusa npasoobnagareneit, HO C COXPaHEHNEM 3a HUMU NpaBa
Ha BO3HarpaxaeHune, pacnpocTpaHseTcs npasnio ab3aua nepsoro nyHkta 1 ctatbu
1231 'K P® o pencteum Ha Tepputopun Poccuinckonm denepaunu
NCKNIOYNTENbHBIX NPas, yCTAHOBEHHbIX MEX AYHapO4HbIMA LOrOBOpaMu
Poccuiickon ®epepaumn n Kogekcom.

Cynam cnenyert yumTbiBaTh, 4TO B cuy nNyHKTa 3 ctatbm 1263 K Pd komnosmTop,
ABNSAWMNCS aBTOPOM My 3bIKa/lbHOIro NPON3BEOEHNS, NCNOb30BAHHOMO B
ayamoBM3yanbHOM NPON3BeAEeHN N, COXpPaHSeT Npaso Ha BO3HarpaXxaeHue rnpu
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ny6nnYyHOM ncnonHeHnm nmbo coobeHnn B 3cpup nam no kabento aToro
ayanoBM3yanbHOro NnpovaseneHns. Takmm 06pasom, gaxe ecim UCKIYnTenbHoe
NpaBo Ha COOTBETCTBYOLEE My3blkanbHOE NPON3BELEHME B LLENIOM NPMHAANEXUNT
LPYroMy nuuy, Npaso Ha BO3HarpaxAeHne COXpaHaeTcs 3a KOMNO3MTOPOM.

B cuny nyHkTa 3 ctatbn 1255 MK P® npaso cnenosaHus SBnseTcs
CaMOCTOATENbHbBIM NPAaBOM aBTOPaA, OTIMYHBLIM OT NPUHALNEXalero emy
NCK YN TENBbHOrO Npasa Ha Npov3BeneHne.

[Mpn paccMoTpeHnn cnopos, BO3HMKAIOWMNX B CBSA3M C NPUMeHeHeM nonoxexHuin 'K
P® o npaee cnenoBaHns, HE06X0AUMO MMETb B BULY: B COOTBETCTBUUN C MYHKTOM 1
ctatbu 1293 Kogekca cylwecTBo Npasa CnegoBaHns CoOCTOUT B TOM, YTO aBTOP
MMeEeT NPaBo Ha NOJly4YeHne BO3HarpaXx aAeHns B BUAe NPOLEHTHbIX OTYUCNEHNNA OT
LieHbl Nepenpoiaxun opurnHana Nnpon3eeneHns n3obpasnTensHoro nckyccrea. B
OTNMYMe OT UCKYNTENBHOMO Npasa Npaso CefoBaHNS HEOTYY X AAEMO, XOTS
nepexoamuT K HacnefHukKam astopa Ha CpOoK AeNCTBUS NCKI0YMTENbHOro npasa Ha
npovnaseneHune. NpaBom cnenoBaHns NoMb3yTCS TakXXe aBTopbl NINTepaTyPHbIX U
My3blKabHbIX NMPON3BELEHNI B OTHOWEHNM Nepenpoaaxun asTopCkux pykonucei
(aBTOrpadoos) ux npouaseneHnin (NyHKT 2 ctatbn 1293 K POD).

CornacHo nyHkTy 1 ctatbn 1233 'K P® npaBoobnanatenb MOXET pacrnopsamTbes
npuHagnexalimm eMy NCKUYMUTENbHBIM MPABOM Ha Pe3yNbTat UHTENNEK TyarbHON
LesiTeNbHOCTU U Ha CPEACTBO MHAMBUAYaNM3auumn nodbiM He NPOTUBOPEYaL MM
3aKOHY U CYLWEeCTBY Takoro CK/IIOYNTENBHOrO Npasa Crnocobom.

B cnyyae BHeceHV st UCKMIIOYMTENbHOrO Npasa B Ka4ecTBe BK/1afa B YCTaBHbIN
(cknapoyHbI) KanuTtan NoMMMO yKasaHnsa Ha 3TO B y4YpeamnTeibHOM Lorosope
HEOOX0AMMO 3aK IIOYEHVE OTAENBHOMO AOroBopa 06 0THY X AEHUN NCKOYNTENBHOIO
npasa UM NMLEH3NOHHOrO AOroBopa, OTBeYatoLero TpeboBaHNAM, YCTaHOBNEHHbBIM
yacTtbto yeTeepTon [ K P®. B cnyyasix, npenycMOTpeHHbIX MyHKTOM 2 cTtaTbn 1232
Kogekca, Tako oTaesNbHbIA OroBOp MNOANEXUT rocy 4apCTBEHHON perncTpauunu.

Cratbsamm 336, 1233 'K P® gonyckaeTtcs pacnopsixXeHne NCKAIYUTENbHbIM NPaBoM
Ha pe3ybTaT MHTEeNNEeKTyanbHON OeaTeNbHOCTU U HA CPEeacTBO
MHONBUOyanM3auum nyTem 3anora.

Cynam cnemyert yumTbiBaTh, YTO MPUW 3an0re UCKOYNTENBHOMO Npasa nognexar
NpUMeHeHnto nonoxeHns ctaten 334 - 358 K PD n 3akoHa Poccuinckorn
denepaumnm ot 29.05.1992 N 2872-1 "O 3anore" (B 4acTtu, He NPOTMBOpeEeYaLLen
yKazaHHbIM cTatbsm 'K P®d) ¢ ocobeHHOCTSIMM, NpeayCMOTPEHHBIMM YacTbio
yetBepTom Kogekca.

Takue ocobeHHOCTM yCcTaHoBNeHbI cTatbein 1232 K P®, onpenensioweii cnyyaw,
Korpa 3anor UCKMYUTENbHOro Npaea Ha pesynbTaT MHTENNeKTyanbHON
LesATeNbHOCTN NN Ha CPEeLCTBO MHAMBUAYaNU3aunmn noanexnT rocy napcTBeHHO
permcTpauunm, a Takxe nyHKTom 5 ctatbn 1233 Kogekca, B cuny KOTOPOro B cnyvae
3aKk/yeHns goroeopa o 3anore UCKKYUTENbHOMO Npasa Ha pesynbTat
WNHTEeNNeKTyanbHOW OeATeNbHOCTU UK HA CPEnCTBO MHAMBUAYann3aumnm
3anorojaresnb Bnpase B Te4eHne cpoka OencTBms 3TOro 4orosopa Ucnonb3osaTb
Takom pesynbTaTr UHTENNEeKTyanbHON OesTeNbHOCTN UK Takoe CPeacTBO
NHOMBMOYyanM3aumm 1 pacrnopsXarbCs UCKIIYMTENbHBIM MPaBOM Ha TakoW
pes3ynbTaT UM Ha Takoe cpeacTBo 6e3 cornacus 3anorogepxarens, ecnm
JIOrOBOPOM He npenyCMOTPEHO MHOE.

Tak>xe HagnexuT NMeTb B BMAY, YTO HE MOTYT BbICTyMNaTb B Ka4ecTBe NpeameTa
3anora nMyHble HenMyLecTBEHHbIe Npasa. VIMylwecTBeHHbIE MpaBa Ha peay nbTaThbl
WHTENNEKTyanbHOW OeATENbHOCTA U NPUPAaBHEHHbIE K HUM CPEeACTBa



13.

13.1.

13.2.

NHOMBMOYyanM3awumm MoryT BbiCTynaTb B KA4eCTBe NpeaMeTa 3anora npu ycnosuu,
4TO JOMYCTMMO UX OTHY X AeHne oT npaBoobnanarens. Tak, He MOry T ObiTb
npenMeToM 3anora Npaeo CNefoBaHNS Ha NPOM3BELEHNS N300pa3nTeNbHOro
NCKYCCTBAa, aBTOPCKUE pyKonmucK (aBTorpadpbl) nnTepaTypHbIX 1 My3blKanbHbIX
NPON3BEOEHN, NCKMIOYMTENBHOE NPaBO Ha PUPMEHHOE HanMEHOBaHUE,

NCK YN TENIbHOE NPaBo Ha HAVMEHOBAHWE MecTa MPOMCXOX AEHNS TOBApOB.

[Mpenmet gorosopa o 3anore UCKIYnTenbHOro npaea (ctatbn 336, 339 K P®)
onpegenseTcs NPUMEHNTENbHO K NYHKTY 6 ctatbm 1235 Kopekca nytem ykasaHus
Ha pe3ybTaT MHTENNEeK TyanbHON OeaTeNbHOCTU U HA CPEeacTBO
NHONBUOyanu3auum, Nnpaso NCMNOIb30BaHNS KOTOPbIX NnepenaeTcs B 3anor, co
CCbINIKOM B COOTBETCTBYIOWMX Cly4asix Ha HOMep 1 Oarty Bbloa4n LOKYMEHTa,
yAOCTOBEPAOLEro UCKNOYMTENbHOE MPAaBOo Ha Takor peadynbTaT Uv Ha Takoe
CpeLncTBO (NaTeHT, CBUAETENbCTBO).

Tak>xe B oroBope o 3anore AoSIXHO ObiTb ONPeAeneHo: 3an0XeHo N
NCKNIOUYNTENBbHOE NPAaBO Ha pe3ynbTaT UHTENNEKTyanbHOW AeATENbHOCTU NN Ha
CPencTBO MHAMBUAYaNN3aumnm B NOHOM 06 bemMe (MPUMEHNTENBHO K NMYHKTY 1
ctatbm 1234 'K P®D) nnu npaso UCrnonb30BaHNS Takoro pesynbrara uam 1akoro
cpeLncTsa B NpenyCMOTPEHHbIX JOrOBOPOM npenenax (MPUMEHNTENbHO K NyHKTY 1
ctatbn 1235 K P®). B nocnenHem cnyyae 4OroBop 0O 3anore AoNXeH
npeaycmaTpmBaTb U 06CTOSITENBCTBA, NMPUBEAEHHbIE B MOAMNYHKTE 2 NyHKTa 6 CTaTby
1235 n ctatbe 1236 Kogekca.

ObpalleHne B3bICKaHMS Ha 3an0XeHHOe NCKIIYNTENBHOE NPaBOo OCYLWECTBNSETCS B
nopsiake, yctaHoBneHHoMm ctatbern 349 [K PO.

O6palueHre B3bICKaHNs Ha 3aM0XEHHOE UCKI0YMTENbHOE MPaBO BO3MOXHO MO
npasunam nyHkTa 2 ctatbn 349 'K P®d kak B cynebHoM, Tak 1 BO BHECYAEOHOM
nopsaKe Ha OCHOBAHUM NMUCbMEHHOrO COrnalleHns 3anorogaTens v
3anorogepxarens.

[Mpwn npumeHeHnun ctatent 1234 n 1235 'K PP cynam HaonexumT ncxoantb N3
cnepytouero.

B cuny nyHkta 1 ctatbun 1234 'K P® no gorosopy 06 0THy X AEHUN
NCKNIOYNTENbHOro Npasa nepenaeTcs NCKYNTENbHOE NPaBo Ha pe3ynbTar
NHTENNeKTyasnbHON AesTeNbHOCTN U HA CPEeACTBO NHAUBUOYanM3aunm B NoHOM
obbeme.

Jorosop, npenycmarpusarowmii 0THy X AeHe npasa Ucrosib3oBaHns pesynbTara
WNHTENNeKTyanbHON AesTeNbHOCTN UK CpeacTBa MHANBMOYanM3aunm, Ho B TO Xe
BPEMS BBOASWMNIA OrpaHNYeHns no cnocobam ncnonb30oBaHMs COOTBETCTBYIOWErO
pesynbTara unm cpeactsa nMMbo yctaHaBIMBaOWNIA CPOK OEACTBMSA 9TOrO
[IOroBopa, C y4eToM rnonoxeHuii ctatbn 431 Kogekca MoxeT 6bITb
KBanMuLUMPOBaH CYA0M KaK JIMLLEH3NOHHBIN f0rosop. [1pn oTCy TCTBUN Takomn
BO3MOXHOCTW LOroBOP NMOANEXUT NPU3HAHUIO HEAENCTBUTENbHbIM (CTaTbs 168 'K
P®).

Jorosop 06 0TYy X AEHUW MCKNOYMTENBHOrO Npasa 3akNio4yaeTCs TONbKO B
nMcbMeHHon dpopme. JINLEeH3NOHHbIN [0roBop 3aK14aeTcs B NMMCbMEHHOW doopme,
ecnn K P® He npenycMoTtpeHo nHoe. MNpun 3ToM HecobntofeHne nMcbMeHHOW
JoOpMbl [OroBopa CornacHo nyHKTy 2 ctatbu 162, nyHKTYy 2 cTatbn 1234, NyHKTY 2
ctatbu 1235 Konekca Bnevyet HegencTBUTENbHOCTb Takoro 4orosopa.

B cnyyvasix, onpeneneHHblx NyHKToM 2 ctatbn 1232 'K P®, norosopbl 06
OTYY X AEHUWN UCKJTIOYNTENBHOrO Npasa 1 NMUEH3NOHHbIe OroBOPbI noanexar
rocynapcTBeHHOM pernctpaunn. MNpu aTom HecobnoaeHne TpeboBaHns o
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rocy0apCTBEHHOM perncTpaumm CornacHo nyHKTy 2 ctatbn 1234, nyHKTY 2 cTatby
1235 'K P® Bneyet HepencTBMTENbHOCTL Aorosopa. OgHako B cuMay nyHKTa 3
ctatbu 165 Kogekca B cnyyae, ecnm Takoin 0Orosop COBEPLIEH B Haanexauemn
doopme, HO 0Ha N3 CTOPOH YKJIOHSETCS OT ero perncrpauunm, cyn snpase no
TpeboBaHWNio OPYroi CTOPOHbI BEIHECTU PELIEHME O perncTpaunm 4aHHoro 4orosopa,
KOTOpOEe SIBNAETCSH OCHOBAHUEM 7151 FOCY AapCTBEHHON perncrTpauunm.

CornacHo nyHKTy 4 ctatbmn 1234 'K P® ncknountensHoe npaso Ha peaynbtar
NHTENNeKTyanbHOW AesaTenbHOCTU UK CPEeACTBO MHANBUAYyanM3aunm nepexoant
oT nNpasoobnanartens Kk npuodpeTartento No obweMy npasuy, €Cnv cornaweHmem
CTOPOH HEe NPEAyCMOTPEHO NHOE, B MOMEHT 3aKIIOYEHNS HE Nnoanexallero
pernctpauum orosopa 0b 0T4y X AEHUN UCKOYNTENBHOMO Npaea.

Ecnn xe Takon 0orosop NOANEXUT rocyfapCTBEHHON pernctpaunm, ToO MOMEHT
nepexoa NCKYMTENbHOMo Npasa onpenenseTcs B Cuy 3akoHa uMnepaTuBHoO -
MOMEHTOM rOCY4apCTBEHHOM permctpaunm aToro gorosopa. Y cnosme nognexatiero
rocy0apCTBEHHOI pernctpaunmn gorosopa 0b oT4Hy X AEHUN UCK YN TENbHOMO
npaea, ycTaHaBMBaroLLee NHON MOMEHT Nepexona NCKIKYNTENbHOro npasa, ¢
yyeToM nonoxeHui ctatbn 168 K P® HMYTOXHO.

MyHkTOM 5 cTaThm 1234 K P® onpeneneH cneumnanbHblii cnocob 3awmbl npae
npexHero npasoobnanaTtens npu CyLecTBEHHOM HapyLWeHMn npuobpeTtaTenem
0053aHHOCTY BbINIATUTbL NPaBoobnafaTento B yCTaHOBEHHbIV LOrOBOPOM 00
OTHY X IEHNW NCKIOYMTENBHOMO NpaBa CPOK BO3HarpaxaeHvne 3a npruobpeTteHne
NCKIIOYUTENBbHOrO Npasa Ha pe3ynbTaTr UHTeNNeKTyanbHOW AeaTeNbHOCTN NN Ha
CcpeLncTso uHansmoyannsaunm (nognyHkKT 1 nyHkTa 2 ctatbn 450 Konekca) B
Cnyyae, eCim UCKIIOYNTENBHOE MPAaBO NEPELLO K ero npruobpeTaTento: NPpexXHUM
npaBoobnapartenb Bnpase TpeboBatb B CynebHOM nopsiake nepesona Ha cebs npas
npuobpeTarens NCKMIYNTENBHOrO Npasa 1 BO3MELWEeHNs yObITKOB.

Mpwn paccmMoTpeHnn CNopoB Mo McKam NpexHero npasoobnagarens cynam
HaOneXxwuT yuntbiBatb: NyHKT 5 ctatbn 1234 'K P® He nckniovyaeT BO3SMOXHOCTU
NPUMEHEHNS NPEXHUM NpaBoobnafaTenem NHbIx CNocoboB 3awmnThl (CTaTbs 12
Kogekca).

CornacHo ab3auy nepsomMy nyHkTa 4 ctatbn 1235 'K PD cpok, Ha KOTOopbIi
3aKYaeTCs NMMUEH3NOHHBIA 0OroBop, HE MOXET NPEBbIWaTh CPOK OENCTBUS
NCKNIOYNTENBbHOrO Npasa Ha pe3ynbTaT NHTeNNeKTyanbHON OeATeNbHOCTM NN Ha
CpeancTBO MHAMBMAYyaNN3aunu.

Beuay aTOro noroeop, Coaepxatlmin yCrnosme 0 CPoKe ero OencTBusS,
NnpeBbIWaoLWeM CPOK AeCTBUSA UCKIOYUTENBbHOMO Npaea, CY4MTaeTCcsa 3ak/IHYEHHbIM
Ha CPOK, PaBHbI CPOKY OEeACTBUA NCKNOYNTENBHOrO npasa.

Ncxons na nyHkTta 5 ctatbn 1235 K P® nuueH3noHHbIR 0oroBop npeanonaraetcs
BO3Me3HblM, EC/IN CaMUM JOrOBOPOM MPSMO HE NpefnyCcMOTPEHO MHOe.

CnepoBaTtenbHO, ECNN NNLLEH3NOHHBIM OOFOBOPOM MPSIMO HE NPefyCMOTpEeHa ero
6e3B03ME34HOCTb, HO MPU 3TOM B HEM HE COrlacoBaHO YC/OBME O pa3mepe
BO3Harpax.maeHusa nnm o nopsake ero onpeneneHns, CooTBeTCTBYOWMIA OrOBOP B
cuny ab3aua BToporo nyHkTa 5 ctatbu 1235 Kogekca cuntaeTcs He3ak IlOYEHHbIM.

Mo cmbicny nyHkTa 5 ctatbn 1235 B ero B3anMocBs3u ¢ nyHKToM 4 ctatbmn 1237 MK
P® BosHarpaxnaeHue no BO3ME3AHOMY NMLEH3VOHHOMY LOroBOPY ynnaymBaeTcs 3a
npenocTasneHne npasa MCNoNb30BaHNS pesynbTaTa MHTENNEeK Ty anbHOM
LesATeNbHOCTN UK CpeacTsa MHAMBUOYann3auunm.

B cBs3M C 3TUM nmMueH3napy He MoXeT OblTb OTKa3aHO B Tpe6OBaHI/IVI O B3bICKaHNN
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BO3HArpaxAeHns no MOTUBY HEUCMNONb30BAHNS NMLEH3NATOM COOTBETCTBYHOLWErO
peaynbTata unmn cpenctea. B cnyyae, koraa cCTOpOHbl MIMLEH3UOHHOMO OOroBopa
cornacosanv pasmep Bo3HarpaxaeHns B oOpMe NPOLEHTHbIX OTYNCIEHUIA OT
noxogna (Bbipy4ku) (NnyHKT 4 ctatbn 1286 K P®), a cootBeTCTBY!IOWEE
MCMoNb30BaHNe NPOM3BEAEHUSA HE OCYLLECTBANOCh, CYMMa BO3HArpaxX oeHns
onpenensieTcs UCXOAA N3 LieHbl, KOTopasi MPU CPaBHMMbIX 06CTOSATENbCTBAX 0ObIYHO
B3UMaeTCs 3a NPaBOMEPHOE UCMONb30BaHNE NPOU3BEAEHNS.

K P® He npenycmatprBaeT HEOOXOAMMOCTIN NONyYEHNS Cornacus nuueHamara
(NpY HaNMYMKM 3aKNKOYEHHBIX PaHee NMNLLEH3MOHHbIX JOrOBOPOB) HA 3aKMl0YeEHNe
noroBopa 06 0TYY X AEHUN UCKNYUTENbHOrO npaea. Mpu aToM B cuny nyHkTa 7
ctatbu 1235 Kogekca nepexon UCKIOYNTENbHOMO Npaea Ha pesynbTart
WHTEeNNeKTyanbHoOM OesTeNbHOCTU UM Ha CPEeACcTBO MHOUBMAYaNM3auumn K HOBOMy
npasoobnapartento He SIBNSIETCS OCHOBAHWEM A1 UBMEHEHMS UM PacTOP X EeHUs
NNLEH3VOHHOIO LOrOBOPa, 3aK OYEHHOr0 NPEIECTBYOWMM NpasoobnanaTenem.

Mpw npnmeHeHnn nyHkTa 1 ctatbn 1236 'K Pd cynam cnenyet yynTbiBaTh, 4TO MO
obuemMy npasuny NUMUEH3NOHHBIA OOroBOp (HE3aBMCUMO OT BMAA TaKoro Aorosopa)
npeanonaraeTt coxpaHeHne 3a nMueH3napoM npasa caMmoMy UCronb3oBaTtb
COOTBETCTBYIOWNIA pe3ynbTaT UHTENNEeKTyabHON AeATeNbHOCTU UK CPEeacTBO
nHonBmaoyanuaaumm. BmecTe ¢ TeM [OroBopom 06 NCKMOUYNTENBHOW NNLIEH3NN
MOXeT ObITb CneLmanbHO NpenyCcMOTPEHO, YTO Takoe NpaBo 3a NMLEH3MapOoM He
coxpaHseTcs.

MyHkToM 3 cTatbm 1237 'K P® onpeneneHo: ncnonb3oBaHne pesynbrara
WHTENNEKTyanbHON AesaTeNnbHOCTM UM CPEeACcTBA NHAMBUAYANU3aunm crnocobom, He
npeayCMOTPEHHBIM NIMLIEH3MOHHbBIM LOrOBOPOM, 6O Mo NpekpalleHnn 0eicTBrs
Takoro gorosopa, MMbo nHbIM 06pasom 3a Npeaenamn Npae, NPeaoCTaBEHHbIX
NMLEeH3naTy no OOroBopy, BNe4YeT OTBETCTBEHHOCTb 3a HapyLeHne

NCK YN TENBbHOMO Npaea Ha pe3y nbTaT MHTENNEK TyanbHOW OeaTeNbHOCTM NN Ha
CPencTBO MHAMBUAYaNN3aumnm, yCcTaHoBNeHHy0 KogekcoMm, opyruMmn 3aKoHamm nnm
LIOrOBOPOM.

Ecnun ykazaHHOe HapyleHne NCKMIYMTENbHOro npaea Ha pesynbrar
NHTENNeKTyanbHOW AesATenbHOCTU U CPEeACTBO MHONBUOYaNN3aunm nmueH3naTom
JnonyckaeTtcs (ocylWecTBNsSeTCa NCMOob30BaHNe COOTBETCTBYOWEro pedynbrara
NN cpencTea 3a npenenamu npas, NPenoCcTaB/IeHHbIX NMLEH3Mary no 4orosopy) u
3a Takoe HapylleHne NMLEH3NOHHbIM JOroBOPOM NpeayCcMoTpeHa OTBETCTBEHHOCTb
B [OMOJSIHEHME K YCTAHOB/IEHHOM YacTbto YyetBepTol K PD, T0 370 06CTOATENBCTBO
NoaneXuT yyeTy npu onpeneneHny pasmepa geHeX Hol KOMNeHcaumm B crydyae ee
B3bICKkaHus (NyHKT 3 cTtatbn 1252 Kogekca).

[MpnmeHeHe naHHoIN rpax JaHCcKo-npaBoBO OTBETCTBEHHOCTU HE UCKloYaeT
BO3MOXHOCTU NPUMEHEHNS MEP aAMUHUCTPAaTUBHO-NPAaBOBON U YTrONOBHON
OTBETCTBEHHOCTW 3a 3TN HapYLWeEHUS.

CornacHo nyHkTy 4 ctatbn 1237 'K P® npu HapyweHnmn nnueH3naTom 0b6sa3aHHOCTY
ynnatuTb MMUEH3Napy B yCTAHOBEHHbIV NMLLEH3VOHHBIM OFOBOPOM CPOK
BO3HarpaxaeHve 3a npenocTtasfieHne npasa Ncrnonb3oBaHNs NPON3BeaeHNS HayKu,
nmTepaTypbl UM NCKYCCTBa MO0 06 BEKTOB CMEXHbIX MPaB IMLEH3Nap MOXET B
OLHOCTOPOHHEM NOPSAOKE 0TKa3aTbCs OT NMLIEH3VOHHOIO NOroBopa u notpebosarb
BO3MeLLeHNS yObITKOB, MPUYMHEHHbBIX PaCTOPXEHMeM Takoro gorosopa. MNpu aTom
yKasaHHoe npaso Ha OJHOCTOPOHHWNI 0TKAa3 OT IMLLEH3VMOHHOIo AOroBopa u Ha
BO3MELLEHVE MPUYNHEHHBIX Er0 PAaCcTOPXEHMEM YObITKOB HE 3aBUCUT OT
NPOAONIXMUTENbHOCTN O0MYLEeHHOW NPOCPOYKN.

Cynam cnenyet UMeTb B BMIY, YTO Takol OAHOCTOPOHHMIA 0TKa3 N1LeH3napa ot
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NIMLEH3MOHHOr0 00roBopa C y4etom nonoxennin nyHkta 3 ctatbun 450 'K PO
CUYMTaAETCS COCTOSBIUMMCS C MOMEHTA MOy YEHNS NNLLEH3NATOM YBEAOM/IEHNS O HEM.

B cooTtBetcTBMU € NyHKTOM 1 cTatbn 1238 'K P® npu nMcbMeHHOM cornacum
nMueH3napa nuueH3naT MoXeT Mo AOoroBopy NpenocTasnTb Npaso UCMOIb30BaAHUS
pesynbTarta UHTEeNNeKTyanbHOW AeaTeNbHOCTU UK CPeacTBa MHOUBU Oy ann3auunm
ApPYromy nmuy (Cy6nmMueH3NOHHbIA OOroBop).

Takoe cornacme MoxeTt 6blTb JaHO Kak B CaMOM JINLIEH3VIOHHOM LloroBope 6e3
yKa3aHnsi KOHKPETHbIX Cy6nMLeH3naToB, Tak U OTAENbHO - Ha 3aKloYeHne
KOHKPETHOro cybnmueH3noHHoro gorosopa. Mpu aToM nMueHsnap Bnpase
OrpaHNyYnTb CBOE COrnacue BO3MOXHOCTbIO 3aK/IOYEHNS CYyOMNLLEH3VOHHbIX
LIOrOBOPOB O NPeAO0CTaBNEHNM TONbKO OTAE/NbHbIX CNOCOHOB MCMONb30BaHMSA
pes3ynbTata UHTENNeK TyanbHoN OesaTeNnbHOCTV U CPeacTBa UHAMBUAYanM3aLum
N3 ymcna Tex, KoTopble Obinv NpenocTaBneHbl NMMLeH3nary.

B cuny ctatbn 1239 'K P® B cnyyasx, npeaycMoTpeHHbix Kogekcom, cyn MoXeT no
TpeboBaHWNio 3aMHTEPECOBAHHOI0 LA MPUHSATb PELWeHne 0 NPeaoCcTaBNeHN 3TOMy
NIMLY Ha YKa3aHHbIX B PEWeHn cyaa YCNoBMSxX npasa ncnonb3oBaHns pesynbtara
NHTENNEKTYaNbHON AeATEeNbHOCTU, UCKKOUYNTENBHOE NPaBo Ha KOTOPbIN
NPUHALNEXUT OPYroMy nuLy (MPUHYOUTENbHASA MULEH3NS).

Takwne cnyyam onpeneneHbl B ctatbsax 1362 n 1423 Kogekca.

CoO0TBETCTBYOWMIA CMOP paccMaTpuBaeTCs CyA0M MPUMEHNTENbHO K NMONOXEHUSM
nyHkTa 1 ctatbn 445 n ctatbmn 446 K PO.

[Mpwn aTOM, NPpUHNUMAs peleHe 0 NPefoCcTaBNeHn nuuy npasa Ncnonb30BaHNs
pesynbTara UHTeNNeKTyanbHon AeAaTeNnbHOCTU, CY L OOSIXEH B PE30IIOTUBHOM YacTu
peleHns ykasaTb YCNoBUSA NMLEH3MOHHOMo 4orosopa o NpeanocTasneHnm npocToi
(HencknounTenbHOM) nuueH3uu. C y4eTom 3TOro npeanonaraembie yCnosums
NpenoCcTaBNEeHNS TaKo NMLLEH3UM LOMXHbl OblTb NPMBELEHbI B MICKOBOM
TpebosaHum (nyHKT 1 cTatbm 1362 n nyHkT 1 cTatbn 1423 Kopekca). Cyn xe,
yCTaHoBMB npaso TpeboBaTtb NPenoCcTaBNeHNs MPUHY ANTENbHOW NNLEH3UN,
paccmaTpuBaeT UMetoLmecs pasHornacusa CTOPOH Mo OTAENbHbIM YCNOBUAM 3TOW
NNLEH3UN.

OTHOWEHNS Mo NPUHY ANTENBHOW NLEH3UN MOTY T ObiTb NPeKpaLleHbl
NPUMEHNTENBHO K NonoxeHnsm ctatbn 450 'K P® (B TOM Yncne B cy nebHoM
nopsioKe no Ucky nateHtoobnanartens Ha ocHoBaHMn ab3aua TpeTbero nyHkTa 1
cTtatbu 1362, nyHkTa 4 ctatbn 1423 'K P®). O4HOCTOPOHHMI 0TKa3 oT
NPWUHY U TENBHON NNLLEH3NN HEQOMYCTUM.

Crtatbsa 1240 'K P® ycTtaHasnmeaeT nopsaoK UCMOb30BaHNS pedynbTarta
WHTENNeKTyanbHON AesaTeNnbHOCTM B COCTaBe CNoxHoro obvekta. Cyaam
HeobX0OMMO PYKOBOACTBOBATLCS CNEAy OWNM.

Mon nMLOM, OPraHNM30BaBLMM CO34aHME CNOXHOro 06 bekTa, NOHUMAETCS NNLLO,
OTBETCTBEHHOE 3a OpraHn3auunio NnpoLecca co3aaHns Takoro o6 bekTa, B HaCTHOCTU
n1uo, B3siBlUEE Ha cebs MHMLUMAaTUBY U OTBETCTBEHHOCTb 3a CO34aHne
cooTBeTCTBYoWero obbekTa (Mpoarcep 1 T.M.).

MpumeHss ab3ay TpeTnii nyHkTa 1 n NyHKT 2 ctatbn 1240 K Pd, cnenyet
yunTbiBaTh: NYHKT 2, ONPEAENsoWmiA, 4TO YCNOBUS NMULLEH3UOHHOIO AOroBOPa,
orpaHvymBearoLne UCrnonb3oBaHne pesdybtara UHTENNEKTyanbHOM OeATeNbHOCTU B
cocTaBe CNoXHoro o6bekTa, HeAenCTBMTENbHbI, MpeaycMaTpmBaeT 3anpeT Ha
orpaHny4yeHne NMLEH3NOHHBIM JOrOBOPOM CNOcOoB0B MCMONb30BaHNS TaKoro
pesynbTarta. Ab3au xe Tpetuin nyHkta 1 ctatbm 1240 Kogekca nonyckaert
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BO3MOXHOCTb OMNpeLeNeHunst B LOroBOPE MHOTO CPOKa U MHOWM TeEppUTOpmm
NEeNCTBUS NCKIOYMTENBHOMO Npasa Ha yKasaHHbI pe3ynbTaTt, Hexenu
yCTaHOB/IEHbI 3aKOHOM.

OcobeHHOC TN NPaBOBOro PeXMa CnoXHblX 06 bEKTOB onpeneneHbl, B 4aCTHOCTH,
ctatbamu 1263, 1269, nyHkTom 2 ctatbn 1289, rnasont 77 MK P®d.

B cuny ctatbn 1241 'K P®D npu obpalleHny B3biICKaHWS Ha UMY LLECTBO
npasoobnapartens UCKNIOYNTENbHOE NPAaBO Ha Pe3yNbTaT UHTENNEK TyanbHOM
LEeATeNbHOCTU UM CPEeACTBO NHANBMAYanM3aunm, Ha KOTOPoe MOXET BbITb
obpalleHo B3biCKaHNe B NpeayCcMOTpeHHbIX KogekcoM cnyyasx, K opyromy nuuy
nepexoauT 6e3 3akMoyYeHns forosopa.

CornacHo Yactn 3 ctatbn 87 denepanbHoro 3akoHa ot 02.10.2007 N 229-d 3 "O6
NCMNONHMTENbHOM Npon3BoacTBe" (aanee - 3aKoH 00 NCMONHMUTENIbHOM
NPON3BOACTBE) peann3auuns NMyLeCcTBEHHbIX MPaB OCYLWECTBNSETCS Ny TEM
NPOBEAEHNS OTKPbITHIX TOProB B hOpME ayKLNOHA.

Ncxons na nyHkTta 5 ctatbmn 448 MK P nuuo, Beivrpasluee Topru, 1 opraHm3aTop
TOProB NOANMUCHIBAIOT B AEHb MPOBEAEHNS ayKLMOHA NPOTOKON O pesynbrarax
Topros. Ecnn nepexon NCKMOYMTENBHOrO Npasa Ha COOTBETCTBYOWMIA pe3ynbTar
WHTENNEeKTyanbHOW OeaTeNnbHOCTV UM CPeACcTBO NHAUBMOyanu3aunm 6e3 norosopa
C y4YeToM nonoxeHun ctatbn 1232 Kogekca nognexunT rocy 4apCcTBEHHON
perncTpauunm, OCHOBaHWEM 19 TaKOW perncTpaumm CnyXuT yKasaHHbl MPOTOKON
0 pesynbTarax TOpros.

YacTbto 14 ctatbm 87 3akoHa 06 MCNONHUTENBHOM NPON3BOACTBE NPEaYCMOTPEHO,
4TO Nepenada Hepeann3oBaHHOro NMyLLECcTBa OONXKHMKA B3blCKaTeNto
ohopMNseTCs akToM npuema-nepenayn. B aTom cnyyae ocHoBaHneM ons
rocynapCTBEHHON perncTpaummn 9BngeTcsa ykasaHHblil akT.

OpraHnsauuns, ocywecTBAAWAsA KONNEKTUBHOE yNpaBieHNe aBTOPCKUMU 1
CMEeXHbIM/ Npasamu, Bnpase Ha OCHOBaHUM NyHkTa 5 ctatbn 1242 K PO
npenbsBNATb TpeboBaHMS B Cy e OT MMeHW npasoobnanaTenei Uam ot CBOEro
UMeHW ONns 3aWwnThl Npas, yrpasieHne KOTOPbIMUA OHa OCYLWECTBNSET.

Mo cmbicny nyHkTa 1 ctatbn 1242 'K P® ykasaHHble opraHv3auum OencTBYIOT B
nHTepecax npasoobnanareneil.

[Mpn aToM Takas opraHmM3auns, He3asMCUMO OT TOro, BbICTYMNaeT OHa B Cy e oT
MMeHN NpaBoobnafateneit NnM OT CBOEro UMeHW, AENCTBYET B 3alNTY HE CBOUX
npae, a Npae nuu, nepenaswmnx en B cuny nyHkTa 1 ctatbn 1242 Kogekca npaso Ha
ynpas/ieH/e COOTBETCTBYOWMMM NMPpaBaMn Ha KONNEKTUBHOW OCHOBE.

B cnyuae, ecnu ykasaHHas opraHu3aums obpaiaeTcs B 3awmnTy npae om3anyeckmnx
N N OOHOBPEMEHHO (PU3NYECKUX M IOPULNYECKMX NnL NMBO HeonpeneneHHoro
Kpyra nuu, Takue cnopbl NoaBefoMCTBEHHbI cyaam obuweit topucankuumn. Ecnm xe
OHa obpallaeTcs B 3alMUTy NPaB TONbKO IOPUANYECKMX NINL, B CBSA3M C UX
npeanpuHUMaTeNnbCKOn N MHON 3KOHOMUYECKOWN OeATeNbHOCTbIO - CNopbl
NoABEeAOMCTBEHHbI apOUTPaxK HbIM Cy iaM.

AkkpeanToBaHHas opraHnaauuns (ctatbs 1244 K P®d) peincteyet 6e3
LOBEPEHHOCTU, NOATBEP X Aast CBOE MPaBo Ha obpalleHre B Cy A 3a 3almTol npas
KOHKPETHOro npasoobnanatens (MM HeEONpPeLeNneHHOro Kpyra nuy, B cnyyae,
npeaycMoTpeHHOM ab3alem BTopbiM NyHkTa 5 ctatbn 1242 Kopekca)
CBMAETENbCTBOM O roCy 0apCTBEHHON akkpeamTauunu.

OpraHusauus, He siBnsioWascs akkpeanToBaHHOM, TakXe aencteyet 6e3
JLOBEPEHHOCTU, HO 4151 MOATBEP X AEHVS NpaBa Ha obpalleHne B Cy A 3a 3awmTon
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npaB KOHKPETHOro npasoobnanarens NpeacTaBnseT CBOW yCTaB, a Tak>Xe A0roBop C
COOTBETCTBYOWMM NpaBoobnagarenem o nepenaye NoNHOMOYMIA Mo yrnpasneHnto
npasamv Unn OOroBop C APYrov opraHn3aunein, B TOM YNCNe MHOCTPaHHON,
ynpasnsiowe npasamy Takoro npasoobnagarens Ha KONNek TUBHOR OCHOBE (NMyHKT
3ctatbn 1242 K PD).

Cnop ¢ y4yacTimeM opraHu3aunm, ocyLwecTBsIoWe KONNEKTUBHOE ynpaBneHne
aBTOPCKMMU 1 CMEXHBIMU MpaBaMu, MOXeT BbiTb pacCcMOTPEH cyaoM 1 6e3 yyacTus
KOHKpEeTHOro npasoobnanarens.

CornacHo ctatbe 1248 'K P® criopbl, CBSA3@HHbIE C 3aALMNTON HAPYWEHHbIX NN
OCMOPEHHBIX MHTENNEKTyanbHbIX Npae, pacCcMaTpuBatoTCs 1 paspeLwarTcs no
obwemy npasuny cyaom.

B cootBetcTBUM C NyHKTOM 2 cTatbk 1248 'K P® KogekcoMm npegycmatpusaioTcs
CNyyau 3awWmnTbl MHTENNEKTyalbHbIX MPaB B aAMWHUCTPATUBHOM (BHECY LeOHOM)
nopsake. Mpwn obpaweHnn B cyn ¢ TpeboBaHneM, Noanexalinm pacCMOTPEHNIO B
aOMUHMCTPATMBHOM (BHecyaebHOM) nopsiake, COOTBETCTBYOWEE 3asBNIEHNE
NoANeXUT BO3BPALLEHWIO.

MNpn paccMOTpeHMM CyA0M AN O HAPYLWEHUM MHTENNEKTyalbHbIX MPaB BO3paxXeHns
CTOPOH, OTHOCSLLMECS K CNOPY, NMOANeXaleMy pacCMOTPEHNIO B
aMVHUCTPATMBHOM (BHECY BeOHOM) NopsaaKe, He LOMXHbl MPUHMMATLCS BO
BHVIMaHVE 1 He MOTYT ObITb MONOXEHbI B OCHOBY PELIEHNS.

B cuny nyHkTa 3 ctatbmn 1250 'K P® oTCYyTCTBME BUHBI HAPYWNTENS HE
0CcBOOOX [aeT ero oT 0653aHHOCTY NPEKPaTUTb HaPYLIEHNE NHTENNEK Ty anbHbIX
npas, a Tak>Xe He UCKIoYaeT NPUMEHEHNS B OTHOLEHNN HApyWnTens Mep,
HanpasfeHHbIX Ha 3alWunTy Takux npas.

Cynam HaonexuT UMeTb B BUIY, YTO yKasaHHOe Npasuio NognexunT NPUMEHEHNIO K
cnocobam 3almnTbl COOTBETCTBYIOWMNX NMPaB, HE OTHOCSLUMCS K Mepam
OoTBETCTBEHHOCTUN. OTBETCTBEHHOCTb 3a HAPYLWEHNEe NHTENNEKTyabHbIX NPas
(B3bICKaHME KOMMeHcauum, Bo3MelleHre yOblTKOB) HACTynaeT NMPMMEHNTENBHO K
ctaTtbe 401 Kopnekca.

Ecnm B kauecTBe NpombilwneHHOro obpasua ¢ cornacus npasoobnagarens
3aperncTpupoBaH 06 bEKT aBTOPCKUX MpaB (MM MX COBOKYMHOCTb), CNOcob 3awmThbl
NCKIIOYNTENBbHOrO Npasa OT COBEPLAEMbIX HAPYLWEHWA onpenenseTcs Xxapak Tepom
Takoro HapyweHuns. Ecnv Hapywmntenb coBepluaeT 4encTBUSA N0 NCNONb30BaHUIO
npoMbiwneHHoro obpasua (ctatbst 1358 'K P®), nateHTo0bnanatens Brpase
OCYLWEeCTBNSATb 3awWmnTy cnocobamu, NpeayCcMOTPEHHbIMA AN AWM Tbl NATEHTHbIX
npas (naparpad 8 rnaebl 72, ctatba 1252 'K PD). Ecnn xe HapyleHo
NCKIOYMTENbHOE NPaBOo Ha UCcnonb3osBaHne nponsseneHns (ctatba 1270 K PD)
crnocobamu, He CBSI3aHHbIMM C MCMOMIb30BaHMEM NMPOMbIWNEHHOrO 0bpasLa, 3awmTy
BNpaBe OCyLecTBNSATb obnanaTens aBTOPCKOro npaea cnocobamu,
npenycMOTPEHHbIMU ANS 3aWmn Tl aBTopckmnx npas (ctatbn 1301, 1252 'K P®d).

Ecnu peructpaums n nocnenyouiee NCnosib3oBaHe NPONU3BeSEHNS B KAYeCTBe
NpOMbIWNEHHOro obpasua ocyuecTBneHbl 6e3 cornacus asTopa aToro
npon3BeneHNs, aBTOp BNpase OCYLWeCTBNATb 3aWNTY CBOMX aBTOPCKUX Npas
HEe3aBMCUMO OT TOrO, MPEeAbSBNANOCH NN TpeboBaHMe 0 NPU3HaAHUK NaTeHTa
HenencTBMTENbHbIM. [Py 9TOM yOOBNETBOPEHME COOTBETCTBYIOWMX TPeboBaHM A
aBTOpa NPouN3BeNeHNS caMo No cebe He BNeYeT NpuaHaHns nateHTa
HeOencTBUTENbHbLIM.

Pewenne cyna no noeny o HapyuweHnn aBTOPCKUX npae HE MOXET CNYy XUTb
npenaTcTememM onsg 3aKito4eHns nateHToobnagatenem c ABTOPOM NMpon3seneHns
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NMNLUEH3NOHHOro ngoroeopa.

CornacHo nyHkTy 4 ctatbn 1252 'K P® B cnyyae, korga uarotoBfeHue,
pacnpocTpaHeHne M NHoe UCnosib3oBaHne, a TakxXe UMMopT, Nepesoska nau
XpaHeHve MatepuanbHbIX HOCUTENEN, B KOTOPbIX BbIpaXeHbl pe3y nbTar
WNHTENNeKTyaNbHON AesATeNbHOCTN UK CPEACTBO UHANBMAYanM3aunm, NpuBOOST K
HapyWEeHUIO NCKIOYNTENIbHOIO NpaBa Ha Takow pesybTart Un Ha Takoe CPencTBo,
Takne martepvanbHble HOCUTENN CYATAITCS KOHTpagpak THbIMU 1 MO peLleHnto cy na
noanexart u3bsaTuio M3 060poTa u YHNYTOXEHNIO 6e3 Kakoi Bbl TO HU BbINo
KOMMeHcauunn, eCnn nHble nocnencTems He npegycmoTtpeHbl 'K P®. NHbie
nocnencTBus yCcTaHOBEHbI NyHKTOM 2 cTatbu 1515 Kogekca onsa cnyyaes, korga
BBEAEHNE KOHTpaak THbIX TOBAPOB B 060POT HEOOX0AMMO B OOLLECTBEHHbIX
NHTEepecax.

MaTepuanbHblii HOCUTENb MOXET ObITb MPU3HAH KOHTPagak THbIM TOJIbKO CYA0M.
Mpu Heob6X0AMMOCTM CY [ BpaBe Ha3HauYMTb 9KCNepTU3Yy ANs pa3bsSCHEHUS
BOMPOCOB, TpebyoWmx crneumnanbHbIX 3HAHWA.

B cuny nyHkTa 5 ctatbmn 1252 'K P® B cnyyae, ecnu CyAOM yCTaHOBMEHO, YTO
obopyioBaHve, MPoYMe yCTPOMNCTBA U MaTepmalbl raBHbIM 06pa30M MCMONb3YOTCS
N1 NpegHa3HayYeHbl 4719 COBEPLUEHNS HapYLLEHNS NCKIOYMTESNbHbIX NPaB Ha
pe3ynbTaTbl UHTENNEKTYanbHON OeATeNbHOCTM U Ha CpeacTBa UHAMBMAYyanM3aumnu,
Takoe 0bopynoBaHmne, Npoyre yCTponCcTBa 1 Matepmanbl No pelenHnto cyaa (B ToM
Yymcne n Npu OTCYyTCTBUM COOTBETCTBYHOWErO 3asBneHns obnanatens
NCKOYMTENbHOMO Npaesa) noanexar n3bATuio N3 06opoTa U YHUYTOXEHNIO 3@ CHET
HapywmnTens, ecnm 3aKOHOM He NPenyCMOTPEHO X obpalleHne B LOX0L4
Poccuiickon ®epepaumn.

Mpwn npumMeHeHumn ctatbn 1254 'K PD Heobx0aMMO yumThiBaTb, YTO OHA HE
npenocTaBnseT nuueH3naram - obnagarensm npocTor (HENCK YN TENBHON)
NULEH3MK - Npaso 3awunwartb CBOW npasa cnocobamu, npeayCcMOTPEHHBIMA
ctatbsimm 1250 n 1252 Konekca. Takmm npasomM obnagatoT ToNbKO NMLeH3naThl -
obnagateny NCKYNTENbHON NNLEH3NN.

ABTOpCKOE NpaBso

B cootBetcTBUM C nyHKTOM 1 cTatbn 1259 'K P® obbekTamy aBTOPCKUX Npas
ABNIAOTCSA NPON3BEOEHNS HAyKW, NnTepaTtypbl U MCKYCCTBA HE3AaBUCUMO OT
LOCTOVHCTB W Ha3HAYEHNS MPON3BEAEHNS, @ TakXe OT crnocoba ero Bbipax eHns.

Mpwn aHann3e BoNpoca O TOM, SBNSETCS M KOHKPETHbIA pedybTaT 06 bekTOM
aBTOPCKOro npasa, Cygam cnegyeT y4uTbiBaTb, YTO NO CMbICy cTatein 1228, 1257 n
1259 'K P® B nx B3anMOCBS31 TakOBbIM SABNSIETCS TONbKO TOT pe3ynbTar, KOTOpPbI
CO3/4aH TBOpPYeCKUM TpynoMm. [Mpn aToM HaONeXunT nMeTb B BUIY, 4TO NOKa He
Jl0Ka3aHo MHoe, peaynbTaTbl MHTENNEKTyanbHOM AesATeNbHOCTY NpeanonaralTcs
CO3[aHHbIMM TBOPYECKUM TPY OM.

Heobxoaumo Tak>xe MMeTb B BUAY, Y4TO caMo no cebe 0TCYyTCTBME HOBU3HDI,
YHUKANbHOCTM U (MNN) OPUTMHANBHOCTU Pe3ybTaTta UHTENNEK Ty anbHO
LesATeNbHOCTN HE MOXET CBUAETENbCTBOBATL O TOM, YTO TaKO pesdynbTaTr Co3aaH
HE TBOPYECKMM TPYLIOM U, CNeLoBaTeNbHO, He SIBNSeTCs 06beKTOM aBTOPCKOro
npasa.

B cuny nyHkTa 7 ctatbmn 1259 'K P® aBTopckue npaea pacnpoCcTpaHsATCS Ha
4yacTb NPOM3BEOEHWS, HA ero Ha3BaHWe, Ha NepCcoHaX NPOU3BeaeHNs, eCcnn no
CBOEMY XapakTepy OHM MOryT ObiTb MPU3HAHbI CAMOCTOATE/IbHBIM PE3Y NIbTAaTOM
TBOPYECKOro TpyAa aBTopa 1 oTBevaroT TpeboBaHM M, YCTaHOBNEHHbBIM NyHKTOM 3
9TON cTaTbu.
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[Mockonbky cornacHo nNyHKTy 3 Ha3BaHHOW CTaTby OXpaHe nognexar
NPOV3BEAEHNS, BbIpaX EHHblE B KaKOoW-Mb0 06 bEK TMBHOM hopMe, TO NMoa,
nepcoHaxem cnenyet NnoHMMaTb YacTb NPON3BELAEHNS, COAEPXallyo OnvucaHne nnm
n306paxeHne Toro M NHOro OEeNCTBYIOWEro nMua B hopMe (oopmax), npucyuiei
(MprcywWwmnx) NPoM3BeaAeHNIO: B MMCbMEHHOW, yCTHOM doopMe, B chopme
n3obpaxeHus, B opMe 3ByKO- NN BUAEO3ANUCU, B 06EMHO-MPOCTPAHC TBEHHOW
doopme 1 ap.

OxpaHa aBTOpCKUM MpaBoM NnepcoHaxa npon3seaeHns npegnonaraet, B
4aCTHOCTM, YTO TONbKO aBTOPY UM MHOMY NpaBoobnafaTento NpuHaaNeXxuT

NCK YN TENIbHOE NPaBo UCMOb30BaTb NEPCOHAX NoObIM CNocoboM, B TOM Yncne
nyTem nepepaboTtkn (noanyHKT 9 nyHkTa 2 ctatbn 1270 Kopekca).

B cootBeTcTBUM C NyHKTOM 5 cTatbn 1262 'K PP pnoroBopbl 06 0THY X AEHUN
NCKNOYMNTENbHOMO NpaBa Ha 3aperncTpupoBaHHyto nporpammy ans 9BM nnn 6azy
JaHHbIX (NYHKT 1 9TOM cTaTbW) 1 Nepexon UCKYNTENBHOMO Npaea Ha Takyto
nporpammy mnmn 6asy OaHHbIX K opyrum nuuam 6e3 gorosopa nognexar
rocyapCTBeHHOW pernctpaunm B PocnarteHte.

Kak cnenyet n3 nonoxeHuii ctatbn 5 BBogHoro 3akoHa, ykazaHHoe npaeuno ob
06s13aTenbHOM rocy 4apCTBEHHOM perncTpaLmm NnpYMEHSETCS B OTHOWEHUN
nporpamm ans 9BM u 6a3 gaHHbIX, 3aperncTpnpoBaHHbix Kak nocne 31.12.2007 (B
nepuog nenctems yactn yetsepton 'K PD), Tak n go 01.01.2008 (B nepuon
nericteusg 3akoHa Poccuiickonn denepaunm ot 23.09.1992 N 3523-1 "O npasoBoi
OXpaHe Nporpamm Ans 3NeK TPOHHbIX BIYUCINTENbHBLIX MAWWH 1 623 AaHHbIX", TakXe
npenycMaTprBaBLIEro BO3MOXHOCTb permctpaunu nporpamm ansa 9BM n 6as
JaHHbIX), B Clly4yae, ecniv OOoroBop 3ak/oyaeTcs, a nepexom UCK YU TENbHOro
npasa Ha HuX ocyuiecTtengaetca nocne 31.12.2007.

Kogekcom npenycMoTpeHo Hapsdy C NMMYHbIM HEMMYLWECTBEHHbIM NPaBoM Ha
HENPUKOCHOBEHHOCTb Npoun3eeneHns (ctatbs 1266 Kogekca) npaso Ha
nepepaboTKy NPOM3BELEHMS, ABNAIOWYIOCS OLHUM U3 CNOCOO0B MCMOb30BaHMSA
Npon3BeLeHNs, OOHUM U3 NPaBOMOYUNIA, BXOOSIWMX B UCKKOYNTENBHOE NPaso
(nognyHKT 9 nyHkTa 2 ctatbn 1270 N'K P®d).

MNpaBo Ha HENPMKOCHOBEHHOCTb Npon3BeaeHns (ab3au nepebii NyHKTa 1 ctatby
1266 [ K PD) kacaetcsa Takux U3MeHeHuin Npon3BeLeHNs, KOTOPbIE He CBSA3aHbI C
CO3/[aHneM HOBOro NPON3BeNeHNS Ha OcHoBe nMetolerocs. CooTBETCTBYOWME
N3MEeHEeHVs 0oMyCKatTCs C Cornacusa asTopa (Mam MHoro nuua B cryyae,
npenycMOoTpeHHOM ab3alem BTopbiM NMyHkTa 1 ctatbm 1266 Kopekca), kotopoe
JONXHO BbITb ONpeneneHHo BbipaxeHo. [MNpn oTcyTCTBUM AoKa3aTenbCTB TOro, 4T
cornacve 6b110 onpeneneHHo BbIpax eHo, OHO HE CHMTAETCS MOy YEHHbIM.

MNepepaboTka Npom3BeneHns npennonaraeT co3aaHne HOBOro (MPOV3BOLHOrO)
NPOM3BELEHNS HA OCHOBE Y Xe CcylecTBytouero. Mpy aToM npaeo Ha nepepaboTky
NPOV3BeAEHNS Kak OAUH M3 cnocoboB MCMONb30BaHUSA pesyibTaTta

WHTENNEK TyanbHON AesaTeNbHOCTM MOXET BbiTb NepenaHo B YNCE NHbIX
NPaBOMOYMiA B paMKax nepenadn NCKIYMTENbHOro Nnpasa no 4orosopy ob
OTHY X IEHNW NCKIOYMTENBbHOrO Npasa B NonHoM obbeme (cTatbs 1234 K PD) nmbo
npenocTaBfieHo Mo IMLEH3NOHHOMY forosopy (ctatbsa 1235 K P®), a Takxe
MO>XET NEePEenTH Mo yCTaHOB/IEHHbIM B 3aKOHE OCHOBaHWSIM 6e3 3aK lo4eHust
forosopa c npasoobnanatenem (ctatbs 1241 'K PD).

YacTHbIM cnyyaeM nepepaboTku NPOM3BEAEHNS SBNSETCS MOANUKaLnS
nporpammbl Ans 9BM nnm 6a3bl AaHHbIX, TO €CTb Nobble NX N3MEHEHUS!, B TOM Yucne
NX NepeBof C OAHOro sA3blka NPOrpaMMPOBaHNS Ha APYroOM, 3a UCKOYEHNEM
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apantauum, npeacTasnstowein coboin BHECEHNE N3MEHEHWNIA, OCY LLECTBNSEMbIX
NCKOYMTENBHO B LENSX PYHKLNOHNPOBaHMS nporpammbl onsg 9BM nnum 6asbl
JaHHbIX HA KOHKPETHbIX TEXHUYECKUX CpeacTBax nonb3osarens namv nog
ynpasfieHNEM KOHKPETHbIX NPOrpamM nonb3oBaTtens.

B cuny nognyHkTa 6 nyHkTa 2 ctatbm 1270 'K P® ncnonb3oeaHnem nponseeneHns
CYMTAETCS B YMCNE NPOYEro ero nybnnmyHoe NCNoHEHNe, TO eCTb NPeACTaBIEHNE
Npon3BeLEeHNS B XNBOM MCMNOIHEHNN U C MOMOLLbIO TEXHNYECKUX CPEACTB
(panovo, TeneBnOeHNs N NHbIX TEXHUYECKNX CPELCTB), a TakXe nokaa

ay IMOBU3yanbHOro NPOM3BELEHNS (C COMPOBOX AeHNEM nn 6e3 CONPOBOX AEHUS
3BYyKOM) B MECTE, OTKPbITOM 47151 CBOOOHOrO NOCELWEHUS, NN B MECTE, rOe
NPUCYTCTBYET 3HAYMTENbHOE YMCO MWL, HE MPUHAaANeXawmx K 06bl4HOMY Kpyry
ceMbu (KOTOpbIA onpenenseTcs CyAoM C y4ETOM KOHKPETHbIX 00CTOATENbCTB
paccmaTtpueaemoro nena), He3asMCc/MMo OT TOro, BOCMPUHUMaETCA NPon3BeeHe B
MecTe ero npeacTasfieHns Unmn nokasa nmbo B ApyromM MecTe 0OAHOBPEMEHHO C
npencTasneHneM UM nokasom Npon3seneHns.

Nuuom, ocywecTBnsiOWMUM Ny6IMYHOE NCMONHEHVE NPOV3BEAEHNS (B TOM YMce npu
€ro NpencTaB/IEHNN B XMBOM UCTOJIHEHNN), SBNSIETCS IOPUAMYECKOE NN
P13nYecKoe nMLo, opraHmaytollee nybnmyHoe NCNoNTHEHNE B MECTE, OTKPbLITOM ANs
CBOOOLHOMO MOCELLEHNS, UM B MECTE, F€ NPUCYTCTBYET 3HAYNTENBHOE YNCTIO NNLL,
He NnpuHaanexaiunx Kk 06bl4HOMY KpPYry CeMbM, TO eCTb ML, KoTopoe bepeT Ha
cebs MHMUMaTMBY 1 OTBETCTBEHHOCTb 3@ MPOBELEHNE COOTBETCTBYOWErO
MeponpuaATUS.

IMEHHO 3TO NMLO AOMXHO 3aK/IOYNTH LOFOBOP O NPEeAOoCTaBNEHNM eMy NpaBa Ha
ny6nnMyYHOe NCMNONHEHNE NPON3BeaeHNs ¢ npasoobnanaTenem unm opraHuaaumner no
yrnpasneHnto NpaBamMmn Ha KONNEKTUBHOM OCHOBE 1 BbiNnaynBaTh ronaratoueecs
BO3HarpaxaeHue.

[Mpwn npumeHeHnmn ctatbn 1272 'K P® cynam cnepyet ucxoamtb U3 T0ro, 410
yCTaHOB/IEHHbIA 3TON CTaTber NPUHLMM NCYepnaHna npas NPUMEHSETCS TOMbKO K
opurnHany unmn ak3emnnsapam npon3seneHns, NpaBoMepHO BBEAEHHbIM B
rpaxgaHckuii 06opoT Ha TeppuTtopum Poccuiickoin ®@enepauun. PacnpoctpaHeHre
KOHTpadpak THbIX 9K3eMMNSPOB NPon3BeneHnin ctatben 1272 Kogekca He
oxBaTbiBaeTCA 1 B Nt0OOM cnyyae obpasdyeT HapyLWeHe NCKYMTENbHOro Npasa Ha
npov3BseneHne, He3aBMCcUMO OT TOro, CO34aH 3TOT KOHTPaaK THbIA aK3eMnnsap
camuM HapywWwmnTenem Nam npuobpeTeH y TPeTbUX NuLL.

Mcxons na ctatbmn 1272, a Takxe noanyHkTa 4 nyHkta 2 ctaten 1270 MK PO,
COrnacHoO KOTOPOMY CaMOCTOSITENbHBLIM CMOCOOOM MCMONb30BaHNSA NPOM3BEAEHNS,
COCTaBNSAOWMM CaMoCTOATENbHOE NPaBoMoYMe Npasoobnagartens, SBNSeTCS UMNOPT
opurnHana nnam aK3emnnspoB NPoN3BedeHNS B LieNsxX pacnpocTpaHeHns, B UX
B3aVMOCBS3U NPUHLMUIM MCYEPNaHNS Npas He OXBaTbIBAET CllyYam pacrnpocTpaHeHns
B Poccuinckon degepaunun opurnHanos Uam aK3eMnnispos npovu3eeneHunin,
BBEAEHHbIX B rPaX JAHCKUA 060pOT HA TEPPUTOPUN MHOCTPAHHOIO rocy 0apcTBa, HO
He BBOAMBLWNXCS B rpax aaHckuin obopoT Ha Tepputopun Poccuiickoin depepaumn.

[Mpn aTOM Ccynam HaOneXxuT UMeTb B BUAY, 4TO HU MOAMNYHKT 4 NyHKTa 2 cTaTbi
1270, Hn cTatbs 1272 'K P® He npensaTcTBYIOT MMMOPTY OpUrnHana nnm
5K3eMMnNSgpoB NPov3BedeHNs He NS Lenein pacnpocTpaHeHns.

Mpw npnmeHeHnn ctatbn 1273 K P® cynam cnenyet yymTbiBaTh:
BOCMPON3BEAEHNE, TO ECTb N3TOTOBNIEHE OAHOr0 3K3EMMNSPA NPON3BELEHUS UK
6onee nmbo ero 4actu B Ntoboli MaTepuanbHon PopMe, He SIBNSIETCS Hapy LWEHNEM
NCKIOYNTENbHBIX MPaB Ha NPOoU3BeAeHNe TONbKO B TOM Clly4ae, €C/v B MOMEHT
N3roTOBNIEHNS TAKOr0 3K3eMrsipa camo Npovn3BeneHne UCNob3yeTcs NPaBoOMEPHO.
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Tak, HapyleHneM NCKNYNTENbHOMo Npasa Ha NPoN3BeaeHNe SABNseTcs
N3roTOB/IEHNE OOHOMO 3K3EMMNNAPA NPON3BEAEHNS NN Bonee, OCYLLECTBNEHHOE C
KOHTpagoak THOro ak3emnnspa nmbo npu HENPaBOMEPHOM LOBEAEHN [0 BCEOOWEero
cBeleHns (B TOM Yncne npu HenpaBoOMEPHOM pasmelleHnn B ceTn VIHTepHer).

JonyckaeTcsa 6e3 cornacusa asTopa UM MHOro npaesoobnagarens
BOCMNPOM3BEAEHNE, OCYLECTBNSAEMOE TONbKO rPaX AaHNHOM N TOMbKO B NIMYHBIX
uensx, No4 KoTopbiMu Mo cMbicy cTatbn 1273 Kogekca noHnMaeTcs nocnenyowee
HEKOMMEPYECKOE UCMOMb30BaHNE COOTBETCTBYOWErO 9K3emnnspa ans
yOOBNETBOPEHNS COBCTBEHHbIX MOTPEOHOCTEN Mn NOTpebHOCTEN 0ObIYHOMO Kpyra
CEeMbW 3TOro rpaxaaHnHa (KoTopbii onpeaenseTcs CyAoM C Y4eTOM KOHKPETHbIX
06CTOSATENBCTB PaccMaTpMBaEMOro nena).

B cuny nyHkTa 3 ctatbmn 1274 'K P® ponyckatotcs 6e3 cornacms astopa UM MHOro
obnapartens UCKMIOYNTENBHOrO NPaBa Ha OPUrMHaNbLHOE NPov3BeaeHre n 6e3
BbINMaThl eMy BO3HarpaxaeHns co3faHvne Npon3BefeHns B XaHpe nuteparypHon,
My3bIKanbHOW U1 NHOW napoanu nnbo B XaHpe KapukaTypbl HA OCHOBE ApYroro
(op1rmHanbHOro) NpaBoMepHO 06HaPOLO0BAHHOIO NPOVM3BELEHNS N UCMONb30BaHNE
aTo napoamu nnbo kapukaTtypbl. B cBS3M ¢ 3TMM aBTOP OPUTMHANBHOMO
npov3BeeHNs He BNpasee 3anpeLarb NCrosib30BaHne CBOEro Npon3eseneHns
yKa3aHHbIM CnocoboM Ha OCHOBE NONoXeHuii Yyactu yetsepton 'K P®. B cnyyae,
ec/in Napoavs Unn Kapukarypa nopo4yar 4ecTb, OCTOMHCTBO U AE/0BYIO0
penyTauunio aBTopa oOpurMHanbHOro NPON3BefeHs, OH Brpase 3awunarb Ux B
nopsake, ycTaHOBNEHHOM cTaTben 152 Kogekca.

Cynam cnefyert yumTbiBaTh, YTO MPAaBO COBEPLUEHNS B OTHOLWEHWW NPOorpammbl Ans
OBM wnnu 6a3bl faHHbIX OEACTBUIA, NPeayCMOTPeEHHbIX cTatbein 1280 MK PO,
NPUHALANEXUT TONbKO NULY, MPaBOMEPHO BNafeolemMy aK3eMNIsSpoM Takom
nporpammbl Ans 9BM nnu 6a3bl AaHHbIX (MONb30BaTENH).

Mpwn aToM nnuo, 3anncaswee nporpammy ansg 9BM nnm 6a3y naHHbIx B namsatb OBM
(mognyHKT 1 nyHkTa 1 ctatbn 1280 'K P®d), koraa oHO NpaBOMEPHO BRafLeno
9K3EMMNSPOM Takol nporpammbl nnn 6a3bl AaHHbIX, JOMXKHO yAanMUTb
COOTBETCTBYHOLYIO MporpamMmy nnm 6asy na namsatn npuHagnexauwein emy 9BM B
Cnyyae Npomaxu UM MHOTO OTYHY X AEHNS 9K3eMnnspa nporpamMmbl v 6assi.

Konms nporpammbl ans 9BM nnu konuns 6a3bl AaHHbIX, NpefHa3HaYeHHas ons
apPXMBHbIX LleNei nnmn ons 3ameHbl NpaBoOMeEPHO NPMOBPETEHHOro aK3emnnspa B
crny4yasx, Koraa Takov aK3emnnsap yTepsiH, YHA4TOXEH U CTan HENpUroneH ons
MCNONb30BaHNS, AOMXHA OblTb YHNUYTOXEHA, ECNN BafeHNe 9K3EeMMNNSPOM 3TOW
nporpammbl N 6a3bl AaHHbIX NepecTanco O6biTb NPABOMEPHBLIM (MOAMYHKT 2 NyHKTA 1
ctatbn 1280 Kognekca).

B cuny ab3aua BToporo nyHkTa 1 ctatbun 1284, ab3aua BToporo nyHkta 1 ctatbu
1319 'K P® Ha nckniouynTtenbHoe npaso, npuHagnexaiiee He Camomy asTopy
(ucrnonHuTENtO), @ APYromMy nNuuy, N Ha NPaso UCMOb30BaHNS MPON3BEaEHNS
(ucnonHeHust), NpuHaanexalulee nuUeHanaty, MoxeT ObiTb 0bpalleHo B3biCKaHuMe.

Mpun paccMOTPEHMM CropoB O NPaBOMEPHOC T obpalleHnst B3bicKaHMs Ha NPaBo
1CMOb30BaHNS NPON3BEAEHNS (MCMONHEHUS), NPpUHaANeXxalee nuueHamnary,
HaONEeXUT y4YnTbiBaTb, YTO NPU TakoM oBpalleHnn B3bICKaHWs cornacue
nMueH3napa He Tpebyetcs.

ABTOp Npon3BedeHNs (MCMONMHUTENb) UMEET NNLUb NPENMYLLECTBEHHOE NPaso
npnobpeTeHns NpuHaanexatero nMLeH3nary npasa Ncrnonb30BaHNS
npouseeneHns (MCNoNHeHNs) B CNyYae ero npoaaxu ¢ ny6amyHbIX TOPros B Lensx
obpatyeHns B3bickaHns (MyHKT 2 ctaTbk 1284, nyHkT 2 ctatbm 1319 Konekca).
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CornacHo nyHkTy 2 ctatbn 1235 MK PD nnueH3MOHHbIA JOroBOp noanexuT
rocynapCTBEHHOM perucrpaumn B cnyyasax, onpeneneHHblix nyHKTom 2 ctatbn 1232
Kognekca. K Takum cnyyasim OTHOCUTCSA B TOM YMCe NpenocTasneHne npasa
NCnonb3oBaHUs noanexallero rocynapCcTBEHHOM permctpaunmn pesynbraTa
NHTENNEKTyaNnbHON AesTeNbHOCTU NN CpeacTBa nHansnayanmsaunun. lNMpu aTom B
cuny nyHkta 7 ctatbn 1232 'K P® 3710 npasunio npuMeHseTcs u K
3aperncTpmupoBaHHOMY MO XeNnaHWio pe3ybTaty MHTeNNeKTyanbHoW AesaTelbHOCTY
(B yacTHocTH, kK NporpamMmam anst 9BM n 6azam naHHbIx), ecnv Kooekcom He
yCTaHOB/IEHO NHOE.

B oTHoweHnn nporpamm ong 9BM 1 6a3 faHHbIX MHOE YCTaHOBIEHO MyHKTOM 5
ctatbn 1262 'K P®, B COOTBETCTBMN C KOTOPbIM rOCY4APCTBEHHON pernctpaumm
nognexar Tonbko: 1) BoroBopbl 06 0TUY X AEHUW UCKNOYMTENBHOrO Npasa Ha
3aperncTpupoBaHHyto nporpammy ans 9BM nnu 6a3y oaHHbIX; 2) nepexon
NCKIIOYNTENBHOrO MpaBa Ha Takyto NporpaMmy unm 6a3y AaHHbIX K ApYTrMM nvuam
6e3 porosopa. [pyrue LoroBopbl, B TOM YMCE NMNLEH3UNOHHBIE LOrOBOPbI O
NpenocTaBNeHUN Npasa MCnonb30BaHns nporpammbl 4ns OBM mnnm 6a3sbl LaHHbIX,
rocynapCTBEHHOM pernctpaumm He nognexar.

[MpenycMoTpeHHbin nyHKToM 3 ctaTtbn 1286 'K P® gorosop 3akniovaeTtcs mex oy
npaBoobnagartenem, To ecTb obnagatenem NCKIIOYUTENBHOrO Npasa Ha nporpammy
ans 9BM nnn 6a3y naHHbIX, 1 N0Nb30BaTeneM, To eCTb IMLLOM, MPaBOMEPHO
BNafetowmnm 3K3eMNNSAPOM Takow Nporpammbl an 6a3bl U HAYMHAKWNM
Nnonb30BaHNE COOTBETCTBYOLWEN nporpamMmoit nnmn 6a3oii. Jlmuo, npnobpeTwee
aK3eMmnnsp nporpammbl Ansg 9BM nnm 6a3bl AaHHbIX HE 4N CAMOCTOSITENbHOrO
NONb30BaHMA, a AN NEPENPOAAXU ero TPETbEMY NMLLY, He SBNSETCS CyObekTOM
OTHOLIEHWW, onpeaeneHHbIX Ha3BaHHON HOPMOW.

Takon NMUEH3NOHHbIN O0roBop npeanonaraeT npenocTasneHre nonb3osaTento
nporpammbl ans OBM nnm 6a3bl faHHbIX NpaBa Ha COBEpPLUEHVE AEACTBUN,
npenycMoTpeHHbix ctatber 1280 'K P®d, a TakXe Ha coBeplueHne NHbIX

00y CNOBNEHHBIX JOrOBOPOM LEACTBUIA, CBA3AHHBIX C 9KCMyaTaumnei nporpammel
nnu 6asbl, U 0eACTBYET 40 NPOAAXM MU UHOTO OTHY X AEHNS 3K3emnnspa
nporpammbl nnm 6a3bl. Ha 3T0T LOrOBOP B OTAIMYMNE OT MHbIX NNLEH3VOHHbBIX
J[OrOBOPOB He PacnpoCTPaHSAITCA NpasBnna, yCTaHOBNEHHbIE MYHKTamMu 2 - 6 cTaTby
1235 Kogpekca.

Mpwn nprumMeHeHun nonoxexuin MK P® o cnyxebHOM Npov3BeneHn cynam
HaoNeXuT y4YnTbiBaTb, B YACTHOCTU, CnemytoLlee.

BOI'IpOC O TOM, dABNAEeTCA NN KOHKPEeTHOE npon3seneHne CJ'Iy>K€6HbIM, pewaeTcs
ncxons 13 rnonoXeHn 3aakoHodarenbCTea, 4eNCTBOBaBLIEro HA MOMEHT CO30aHNS
TakKoro nponsseneHns.

B otnnyne ot ctatbm 14 3akoHa 06 aBTOPCKOM Mpase, AeACTBOBABLLErO [0
01.01.2008, oTHOCKBLUEW K CNYy>X€OHbIM NPOM3BEAEHMS, CO3AaHHbIE B MOPSOKE
BbIMONHEHM S CNy X ebHbIx 0693aHHOCTEN nnu cnyxebHoro 3anaHus paborogarens, B
ctatbe 1295 'K P® nog cnyxebHbiM Npon3BeneHneM NoHMMaeTCs Npon3BeneHe
HayKu, nuTepartypbl U NCKYCCTBA, CO34aHHOE B npeaenax yCTaHOBEHHbIX 4N
paboTHMKa (aBTopa) TPY.AOBbLIX 06S93aHHOCTEN.

Ins onpeneneHns Toro, SBNSETCS N1 co3naHHoe paboTHukom nocne 31.12.2007 no
KOHKPEeTHOMY 3adaHuto paboTonatens nponsseneHne cyxebHbiM, He06Xx0anMo
nccnenosartb BOMPOC O TOM, BXOAMIIO N 3TO 3a4aHue B npenesbl Tpy NOBbIX
obsi3aHHOCTeW paboTHuka. Ecnu Takoe 3apaHve pabotopartens B ero TpyLoBble
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0053aHHOCTW He BXOAM O, TO CO3LaHHOE NPON3BEAEHNE HE MOXET
paccMaTpmBaTtbCs Kak cnyXebHoe - MCKIYNTENbHOE NPABO HA HEro NPUHALNEXMNT
paboTHKKY, ero ncnonb3oBaHne paboronarenemM BO3MOXHO NULb HA OCHOBaHUN
OTAENbHOrO CornalweHns ¢ paboTHUKOM 1 NPY YCNOBUYW BbINNaTbl eMy
BO3HaArpaxaeHus.

B otnnyune ot gencteosaswero no 01.01.2008 3akoHogatensCcTBa NyHKT 2 cTaTby
1295 'K P® npepycmatpumBaeT, 4to oT paboTonartens, KoTopoMy NPpUHAaNEXnT
NCKMIOYNTENBHOE MPaBO Ha CNy X ebHoe Npon3BeaeHNe, 3TO UCKMIIOYNTENBHOE NPaBO
nepexoanT K paboTHMKY (aBTOPY), ECNIN B TEYEHUE TPEX NEeT CO OHS, Koraa 370
npounaeeneHne bbio NpenocTaBneHo paboTHNKOM B pacrnopsixeHne pabotogarens,
NOCNeOHNA HE HAYHET NCMONb30BaHNE NPON3BEAEHNS (HaNpUMep,
BOCMPON3BeLeHNEe, pacnpocTpaHeHune, nybnnyHblii nokas, coobueHne B apup nnm
no kabento, ocyLlecTBNSIEMble Kak caMMM paboTonaTeneM, Tak U Ha OCHOBaHWM
NIMLLEH3NOHHOr0 AOroBOpa TPETbUM NNLOM), HE NEPEACT UCKIYNTENBHOE NPaBo Ha
npou3BeneHne OpyroMy nvuy (Ha OCHoBaHMK Oorosopa 06 oT4y X aeHUK
NCKOYMTENBbHOMO NpaBsa) n He COobWMT aBTOPY O COXPaHEHNY NPON3BELEHNS B
TaliHe (HanpuMep, B CNyyae co3aaHns Hay4Hol pa3paboTku, coOepXaHne KoTopon
npennonaraeT ee OxpaHy B Ka4yeCTBe cekpeTa NnpoM3BOACTBA).

B oTHOwWeHMK cny X ebHbix Npon3BeneHnii, co3aaHHbix 0o 01.01.2008, no KOTOpPbIM
paboTopartesb He COBEPLM/I A0 3TOI AATbl HA OAHO N3 HAa3BaHHbIX OENCTBUA,
TpexneTHN cpok HauymHaet Teyb ¢ 01.01.2008.

Ecnun B ycTaHOBNEHHbIA TPEXNETHMIA CpOK paboTogaTenb COBEPWNT OOHO N3
Ha3BaHHbIX OEACTBUI, pabOTHMK (aBTOP) MMEET NpaBo Ha NonyyeHne
BO3Harpax.aneHus, pasmepsbl, yCNOBUS U NOPALOK BbiNfaTbl KOTOPOro onpenensiTcs
LIOrOBOPOM MeX Ay paboToaartenem n paboTHUKOM, a B Ciydae crnopa - cy oM. MNpwu
5TOM cyAaM HeobxoaMMO MMETb B BUAY: YC/IOBUS, OTHOCSILLMECS K TaKOMY
BO3Harpax aeHuto, MoryT OblTb NpenyCcMOTPEHbI Kak B TPYOOBOM AOroBOpe, Tak U B
WHbIX OOMOMHUTENbHBIX COTNAEHNSX, 3aK 04YaeMbIX MEX Iy PaBOTHNKOM 1
paboTtoparteneM. Bo Bcex cnyyasix Bo3HarpaxeHve BbinnaymBaeTcs
paboToparenem, naxe ecnm Ncrnonb3oBaHne NPoM3BeaeHNs OCYLWeCcTBNSETCS
TPETbUM NINLLOM MO NNLLEH3UOHHOMY LOrOBOPY UN UCKIOYNTENbHOE NPaBo Ha
Nnpon3BedeHne NepeLLsio K HOBOMY NpasoobnagaTento.

Ecnn nckniountenbHoe npaso Ha ciyxebHoe Npon3BeaeHne NpuHaonexmT
paboTHMKY (aBTOPY) M3HaYaNbHO NO OOroBOpYy ¢ paboTomaTeneM UM Ha OCHOBaHUM
absaua BToporo nyHkTa 2 ctatbn 1295 MK P®, pabotoaatens nMeeT npaso
MCMonb30BaTh Takoe NpouaeeneHne cnocobamm, 06y CnoBneHHbIMA LENbIO
cny>xebHoro 3agaHus, U B Nnpenenax, BbiTeKalowWwmx U3 3aiaHns, a Takxe
obHapoaoBaTb Takoe NPON3BEAEHNE, ECIM MHOE He ONpPeaeneHo NOroBOPOM MeX ay
HUM 1 paboTHMKOM. PaboTHMK Npy 9TOM BNpaBe Mo CBOEMY YCMOTPEHMIO
MCnonb3oBatb ciyxebHoe nponaeeneHne cnocobamu, He 06y CNOBNEHHBIMU LIENbIO
cnyxebHoro 3agaHus, a Takxe cnocobamu, XoTsi 1 06y COBNEHHBIMUA LiENbIO
3a0aHus, Ho 3a npeaenammn 3Toro 3agaHus.

[Mpw peweHnn Bonpoca o NPUHALNEXHOCTM UCKIIOYNTENBbHOrO Npasa Ha nporpammy
ans OBM mnn 6a3y aaHHbIX, CO34aHHYH0 MO rocy LapCTBEHHOMY UK
MYHULUMMNANbHOMY KOHTPaKTYy AN rOCYAapCTBEHHbIX NN MyHULUNANbHBIX HY X A,
cylnam crefnyet pykoBOACTBOBATbLCS MNONOXeHUaMn ctatbn 1298, a He ctatbn 1296
K PD.

B cooTtBeTcTBMU C noanyHKTOM 2 nyHkTa 2 ctatbn 1299 'K P® B oTHOWeEHNN
Npoun3BeLeHNsa He foNyCcKalTCa N3roTOBIEHNE, pacnpoCcTpaHeHne, caada B npokar,
npenocTaB/eHne BO BpEMeHHOe 6e3B03Me3 AHOE MONb30BaHUe, NMMOPT, peknama
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noboi TeXHONOrnm, Ntoboro TEXHNYECKOro yCTPONCTBA UM UX KOMMOHEHTOB,
MCNONb30BaHNE TakNX TEXHUYECKNX CPEACTB B LIENsX Nony4yeHns npmboinm nmbo
OKasaHme COOTBETCTBYIOWMX YCNYT, eCNN B pe3ynbTaTe Takux AeACTBUIA
CTaHOBMTCS HEBO3MOX HbIM MCMOMb30BaHNE TEXHUYECKMX CPEACTB 3allunThl
aBTOPCKMX NpaB nMnbo aTn TEXHMYECKMEe CpeacTBa He CMOry T obecneymnTb
Hagnexallyo 3awmnTy aTnxX npas (TO ecTb yKkasaHHbIe TEXHOMOMMM NCMNOMb3YTCS
ans 06xona TEXHNYECKMX CPeacTB 3aWmnThl).

Mopn Takol 3anpeT noanafatoT TEXHONOTUN, TEXHUYECKMNE YCTPONCTBA NN UX
KOMMOHEHTbI, KOTOPbIe PeKlaMMpoBannCh, Npeanarannch K Npoaaxe u
NpoJaBanvch MEHHO B Ka4yecTBe CPeacTB 00X04a TEXHUYECKUX CPEaCTB 3alluTbl.

B 10 Xxe Bpems OaHHbIN 3anpeT He oXBaTtbiBaeT Cliy4dan, Korga TeXHonormu,
TeEXHN4eckumne YCTpOVICTBa Nnn NX KOMMNOHEeHTbl N3HA4YaJIbHO pa3pa6aTb|Ban|/|Cb,
M3roTOBNSINNCH U PAcNpPOCTPAHANNCh B LIENSX, HE CBS3AHHbIX C OCYILECTBIEHNEM
nnu obecneyeHmem obxona TEXHNYECKNX CPEACTB 3aWnThl (MPK 3TOM Cy oy
HeO6XOJJ,I/IMO YyCTaHOBUTb, BO3MOXXHO N KOMMeEp4YeCKoe NCrnonb3oBaHne Taknx
TGXHOJ'IOFVII7I, TEXHNYECKUX yCTpOI7ICTB NN NX KOMMOHEHTOB B KaKMX-MO0 MHbIX
uensax, OoTan4YHbIX OT o6xo;1a TeXHNn4Yecknx cpencTts 3aLLI,VITbI).

Mpun paccMOTpeHMM cyaoM Aena o 3alnTe aBTOPCKUX NpaB HAONEeXMT UCXOAUTb U3
TOro, YTO NMoKa He [oKasaHo UHOe, aBTOPOM Mpou3BeaeHns (obnaagartenem
NCKIOYMTENBHOIO NpaBa Ha Npoun3BeneHne) CYMTaeTcs NMuo, yKkasaHHoe B
KayecTBe TaKOBOro Ha ak3eMmnnsipe nponsseneHns. HeobxoaMMocTb NCCneaoBaHNS
NHbIX 0OKa3aTeNbCTB MOXET BO3HUKHY Tb B CNyYae, eC/ aBTOPCTBO NMLa Ha
NPOM3BeLEHNE OCNapunBaeTCs.

MpumeHas nonoxeHnsa ctaten 1299 - 1301, 1309 - 1311, 15151 1537 TK P® o
B3bICKaHMM KOMMNEHCaUMW, Cy bl ONIXHbl yYNTbIBATb CNEeayoLee.

TpeboBaHMe 0 B3bICKAHNN KOMMNEHCALMN HOCUT UMY LLECTBEHHbIN XapakTep.
HecmoTps Ha To 4TO pasmep noanexalien B3biCKaH1o KOMNeHcaunm onpenensercs
Mo ycMoTpeHuto cyna (absau BTopoii ctatby 1301, ab3ay BTopoii ctatbm 1311,
noanyHKT 1 nyHkTa 4 ctatbn 1515, nognyHkT 1 nyHkTa 2 ctatbn 1537 'K P®), B
NCKOBOM 3asiBNeHNN AoNXHa bbiTb ykasaHa LeHa ucka B TBepaor cymme. Micxons
13 pasmepa 3asiBNeHHOro TpeboBaHns onpenenseTcs nognexawas ynnare
rocynapCTBeHHas nownmHa.

Ecnu ncTuom He ykasaHa LeHa ncka (pasmep Tpebyemoit komneHcaumu), cyn
BbIHOCWT onpeneneHne 06 0CTaBNEHN COOTBETCTBYIOWEr0 MCKOBOro 3asBneHns 6e3
nBunxenus (ctatbs 136 [TIK P®, ctatba 128 AlK PD).

KomneHcauust noanexunT B3bICKaHUIO NPY LOKa3aHHOCTY dpakTa HapyLeHns, npu
9TOM NpaBoobnapartenb He 0653aH foKa3biBaTb pa3mMep NOHECEHHbIX YObITKOB.

PaccmatpuBas nena o B3bickaHuy KOMMeHcauum B pa3mepe oT AeCATU ThicaYy Ao
NATU MANNMOHOB Pybnen, cya onpenenset CyMMy KOMMEHcaumm B yKasaHHbIX
3aKOHOM Mpefenax rno CBOEMy YCMOTPEHWUIO, HO HE Bblille 3a8B/1EHHOMO UCTLIOM
TpeboBaHus. MNpw 3TOM Cy [ HE NMLIEH NpaBa B3biCKaTb CYMMy KOMMEHcauUnu B
MEHbLUEM pa3Mepe No CPaBHEHMIO C 3asBNEHHbIM TPEO0BaHNEM, HO HE HVXXE HA3LEro
npenena, yctaHoBneHHoro abaauem BTopbiM cTatby 1301, ab3auem BTOpPbIM cTaTbu
1311, noanyHktom 1 nyHkTa 4 ctatbn 1515 nnmn noanyHKToM 1 nyHKTa 2 ctatbun 1537
K P®.

Paamep nognexaltiei B3biCKaHNo KOMNeHcaunmn aonxeH bbiTb cy oM 060CHOBaH.
Mpw onpeneneHnn pasmepa KOMMeHcauum cy, y4nTbiBasl, B 4aCTHOCTW, XapakTep
JLOMYyLLEHHOro HapYyLWeHM s, CPOK HE3aKOHHOr0 NCMOMb30BaHNS peldynbTaTta
WHTENNEeKTyanbHOW OeaTeNbHOCTA, CTENEHb BMHbI HAPYLWMTENS, HANMYMe paHee
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COBEPLIEHHbIX NIMLIOM HapYLWEHWIA NCKNIOYMTENBHOMO Npasa A4aHHOro
npaBoobnaparens, BeposiTHble yObITK NpaBoobnagatens, NpUHMMaeT peleHne,
NCXO0AS N3 NPUHLMMOB Pa3yMHOCTN U CMPaBeaMBOCTH, a TakXe COpas3MepHOCTH
KOMMeHcauuu nocneacTsnam HapyLeHns.

Ecnn npaBoobnapatenem 3asBneHo TpeboBaHne o Bbiniate KoMneHcaumm B
LBYKpaTHOM pasMepe CTOMMOCTM Mpasa 1CMno/ib30BaHNs Npon3BeaeHns, obbekTa
CMeXHbIX NMpaB UM TOBAPHOro 3Haka, onpenensiemMoi NCXoas U3 LeHbl, KoTopas
NPW CpaBHMMbIX 0O6CTOSITENBCTBAX 0BbIYHO B3MMAETCS 32 MPaBOMEPHOE MX
MCNoNb30BaHKe, TO MPU oNpeneneHny pasMepa KOMMNeHcaunn 3a OCHOBY cneayet
NPUHMMaTb BO3HarpaxjeHue, obycnoBieHHoe NMMUEH3MOHHBIM [OrOBOPOM,
npenycMaTpuBatoWmM NPOCTYHO (HEUCK IIOYNTENBHYO) MLIEH3UIO, HA MOMEHT
COBEpLUEHMS HAPYLWEHMS.

Ecnn Ha ocHoBaHuun ctatbn 1514 'K P® npaBoBas oxpaHa TOBapHOro 3Haka yxe
npekpauieHa, TpeboBaHe 0 BO3MeLEHN YObITKOB MK BbiniaTe KOMNeHcauum
MOXeT OblTb 3asBNEHO NNLOM, SBNSIBLIMMCS NpaBoobnagateneM Ha MOMEHT
COBEpPLUEHNS NPaBOHAPYWWEHNS.

Mpw NpenocTaBneHN TPETbEMY NLLY MpaBa MCMONb30BaHNS NPON3BEaeHNS
(TOBapHOro 3Haka) Mo NMLUEH3NOHHOMY AOrOBOPY UM MpU nepepadye TpeTbemy nmuy
MCKMIOYNTENBHOrO Npasa no Aorosopy 06 0T4y X AeHUU 3TOro Npasa Npaso
TpeboBaHMs BO3MELLEHNS YObITKOB, MPUYMHEHHbIX OOMYLWEHHbIM [0 3aKIOYEHNS
yKasaHHOro [1oroBopa HapyLleHeM, U1 BbinnaTbl KOMNeHcauny 3a Takoe
HapyLleHne He NepexoamT K HoBOMy npasoobnaaatento. CooTBeTCTBYOLEE
TpeboBaHne MoXeT BblTb 3asB/IEHO NMLIOM, KOTOPOE SIBNSINIOCH NpaBoobnagatenem
Ha MOMEHT COBEPLIEHNS HapPY WEHNS.

BmecTe ¢ Tem npaBo TpeboBaHns BO3MeLLEHNS YObITKOB U BbiNiaTbl KOMNeHcaunm
MOXeT OblTb NepenaHo no cornaleHnto 0b ycTynke npaesa (TpeboBaHms).

B ctatbe 1302 'K P® npenycmoTpeHbl obecneymTenbHble Mepbl, KOTOpble MOry T
ObITb MPUHSTHI NPV PACCMOTPEHNUM AEN O HapyLlWeHnn aBTopckux npas. Cynam
cnegyeT y4uTbiBaTb, YTO COAEPXAWNNCH B 9TON CTaTbe NepeyeHb He SBNSeTC
ncyepnoiBaowmnm. Hanprmep, BO3MOXHO NpMMeEHeHNe obecneynTenbHbIX Mep B
BMIE 3anpeTa nmuy Ha onybnmkoBaHne Npov3BeaeHNs NN Ha ero
pacnpocTpaHeHne 0o paspeleHns crnopa 06 aBTOpCTBE 3TOro NPON3BELEHNS.

Mopsaok NPUHATUS 0becnednTenbHbIX Mep OnpeaensieTcs COOTBETCTBY IOWUM
MpoLueccyanbHbIM 3aKOHOAATEIbCTBOM.

[Mpaea, cMeXxHbIe C aBTOPCKUMU

[Mpun 3aKn04eHNM C UCNONHNTENEM JOroBOpa O CO34aHMN ay ANOBU3YanbHOMo
Nnpon3BeLeHns cornacmue UCMonHUTENS Ha NCMNONb30BaHNE UCMNONTHEHNS B COCTaBe
ayMoBuU3yanbHOro npovseeneHns npegnonaraetcs. Cornacue NCNONHANTENS Ha
0THOeNbHOE MCMOMb30BaHMe 3BykKa U n3obpaxeHns, 3adoMKCMPOBaHHbIX B
ayanoBM3yanbHOM NPON3BEAEHNN, OONXKHO OblTb MPSIMO BblpaXeHO B AOroBope
(nyHKT 4 cTtatbm 1317 TK PO).

Cynam HagonexuT UMeTb B BUAY: 9Ta HOPMa OTHOCUTCS He K Npasunam,
yCTaHOB/IeHHbIM 3aKOHOM A5 aorosopa (ctatbs 422 'K P®), a k nopaaky
3aKOHHOr0 UCMONb30BaHUSA 3ByKa nnm ndobpaxerHus. CnenoarenbHo, 0TAENbHOE
NCMONb30BaHNe 3ByKa UM N306paxxeHns Npu oTCy TCTBUMN NPSIMOrO yKasaHus Ha
npenocTasBfieHne Takoro npaea B 4OroBope SBNSAETCS HAPYLWEHNEM
NCKIIOYNTENBbHOrO Npasa UCrnob30BaHNS NCMONMHEHNSA N B TOM ClyYae, ecnv
COOTBETCTBYOWMIA [OroBop Obln 3aK/IOYEH OO MOMEHTA, Koraa aTo TpeboBaHune
6bIN0O yCTAHOBEHO 3aKoHO4ATENEM CHavana B 3akoHe 06 aBTOPCKOM Mpase, a NoToM
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B Kopekce.

Mpaso narotoBntens 6a3bl gaHHbIX (Naparpad 5 rnaebl 71 'K Pd) oxpaHseTcs
TOMbKO B OTHOWEHUN 6a3bl JaHHbIX, CO34aHHO 1M 0bHapOAOBaHHON Nocne
31.12.2007.

MNpaBo nybnnkaropa Ha NPOU3BELEHNE HAYKW, NNTEPaTypbl NN UCKYCCTBA
(naparpad 6 rnasbl 71 Kogekca) oxpaHsaeTcs To/IbKO B OTHOLWEHNN NPON3BeaeHNs,
npaBoMepHO obHaponoBaHHoro nybnmkaropom nocne 31.12.2007.

[MaTeHTHOE NpaBo

BbisiBneHne B pamkax akcnepTuabl 3asiBkKy Ha M300peTeHre, MONE3HY0 MOAENb UK
NPOMBbILWEHHbI 0bpaseL, HEeBO3MOXHOCTK NAaTEHTYEMOro crnocoba nnm peweHns
ObITb 0OBEKTOM NATEHTHbIX NPaB B cuiy NyHKTa 4 ctatbn 1349 MK P® (B yacTHOCTM,
BbISIBNIEHE TOr0, YTO NATEHTYEMOE peLleHne NPOTUBOPEYMT 0OWECTBEHHBLIM
NHTepecam, NPUHUMNAM ryMaHHOCTU 1 MOPann) CNy>X1UT CaMOCTOATE NbHbIM
OCHOBaHWeM A5 oTkasa B Bblgaye nareHTa.

Kak npenycmoTtpeHo noanyHkToM 2 nyHkTa 1 ctatbmn 1406 'K P®d, cnopbl 06
yCTaHOB/eHM naTteHToobnanatens (0 npM3HaH1M Npaea nateHToobnagartens), To
€CTb CMOopbl O TOM, KOMY MPUHAANEXUT NCKIOYMTENBHOE NPaBo Ha n3obpeTeHne,
NONE3HY0 MOAENb UM NPOMbIWEHHbIA 0Opa3eL, paccMaTpyBaroTCS CYO0M.

Mpu paccMoTpeHnn Takmnx CNopoB HEOHXOOMMO NPMHNMATL BO BHUMaHWNE, YTO
cornacHo ctatbe 1353 'K P® ncknioumTtenbHoe npaBo Ha M30bpeTeHre, NoNe3Hy o
MOJLENb UM NMPOMBIWEHHbIA 0Opa3eL, NPU3HAETCS U OXPaHsSeTCs Npu yCnoBmmn
rocy1apCTBEHHOWN perncTpaunm CooTBETCTBYOWEro N3006peTeHns, None3Hom
MOLENN 1M NPOMbIlWNeHHOro obpasua, Ha OCHOBaHMM KOTOpol PocnateHT Bbloaet
naTeHT Ha n3obpeTeHne, NONE3HY MOLENb UM NMPOMbIWNEHHDI 0bpasel. [Mpy aToM
ncxons n3 nyHkta 1 ctatbu 1354 Kogekca MMeHHO nateHT yaoctosepseT
NCKYMTENbHOE NPaBo Ha N306peTeHne, NoNe3Hyo MoLesb UK NMPOMBILNEHHbINA
obpasel.

C y4YeTOM 3TOro cyiammn paccMatpmBatoTcst cropbl 06 yCcTaHOBNEHUN
naTeHToobnagatens ToNbKo B OTHOLWEHNN 3aperncTpupoBaHHOro n3obpeTeHuns,
NONe3HON MOAENN N MPOMBbIWEHHOrO obpasLa (ToNbKO Nocne Bblaayn naTeHTa).
PeweHune cyna no takomy crnopy sIBNS€TCA OCHOBaHUEM ANns BHeceHns PocnaTteHTom
COOTBETCTBYOWMNX N3MEHEHWNI B [[OCYAapCTBEHHbIN peecTp n3obpeTeHuni
Poccuiickoin @epepaumn, ['ocynapCTBeHHbIN peecTp NosiesHbIXx Moaenemn
Poccuiickoin ®epepaumm nnm MocyaapCTBEHHbI PEECTP NPOMbIWIEHHbIX 06pa3LoB
Poccuiickon ®enepaumm 1 Bblgaym HOBOro NaTeHTa.

B cuny ab3aues TpeTbero n 4etBepToro nyHkTa 3 ctatbu 3 MNMaTteHTHOro 3akoHa
Poccuinckon denepaumnn (oerictesosaswero Ao 01.01.2008) nateHT Ha NONE3HYO
MOLENb OEACTBOBAN A0 NCTEYEHMS NATU NeT C AaThl Nogaqn 3assku B PocnareHrT,
npv 9TOM CPOK OeAcTBUSA nateHTa Mor BbiTb NPOANEH, HO He Bonee YeM Ha Tpu roaa;
naTeHT Ha NPOMbILWEHHbI obpaseL, 4eiicTBOBaN [0 UCTEYEHMS OeCSTU NeT ¢ Aathl
nogayn 3asiBku B PocnarteHT, npu aTOM CPOK AECTBMS NaTeHTa Mor ObiTb NPOANEH,
HO He Bonee YeM Ha NaTb NnerT.

C 01.01.2008 cpokn AeNCTBUSA NCKMOYNTENbHBIX MPaB Ha MNONEe3Hy MOLESb U
NPOMbILWIEHHbI 0bpasel, ycTaHoBNeHbl ctaTtbel 1363 MK Pd: ans noneaHbix
MoLenel - 0ecaTb NeT (C BO3MOXHOCTbIO MPOANEHNS He bonee YeM Ha Tpu roga),
LNS NPOMbIW/EHHbIX 06pa3LoB - NATHaAUATb NeT (C BO3MOXHOCTbIO NPOANIEHNS He
bonee 4eM Ha fecaTb nerT).

|_|pl/l peLeHn Bonpoca 0 CPoKe OeNCTBMSA UCKTKOYMTENbHOro npasa Ha nofesHyo
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MOZEnNb 1 NPOMbIWEHHbIA 0Bpa3seL, cyaam, UCXOAsa U3 NonoxeHuii ab3aua TpeTbero
cTatby 5 BBOOHOro 3aKoHa, cnefyert MeTb B BUAY: €C/IN CPOK AeNCTBMS naTeHTa (B
TOM YMCEe C Y4EeTOM MNPOLJSIEHNS, €CIV OH MPOANEBASICS), YCTaHOB/IEHHbIN cTatbern 3
[MateHTHOro 3akoHa Poccuiickon depepaummn, He uctek Ha 01.01.2008, oH
NoANEeXMUT NCHMCNIEHNIO B COOTBETCTBUM C NYHKTOM 1 cTatbun 1363 K P®. Npu
5TOM CPOK, UCYMCNSAeMbI HAa ocHoBaHWUM nyHKTa 1 ctatbm 1363 Konekca, Moxer
ObITb NPOAEH B MOPSLAKE, NPELYyCMOTPEHHOM MyHKTOM 3 3TOW cTaTby, HE3ABMCUMO
OT TOro, NPoANeBasncs N paHee CPoK, UCHUCNSABIUMACSA HA OCHOBAHUYK CTaTby 3
MaTeHTHOro 3akoHa Poccuiickon denepaunn.

B cooTtBeTcTBUMM co cTaThamm 1232, 1369, 1490 'K P noroeop 06 0THy X AeHW
nateHTa, MMUEH3MOHHbIN OOroBOp U Apyrue 4OoroBopbl, MOCPEeACTBOM KOTOPbIX
OCYLLECTBNSIETCS PACMOPSXEHNE NCKTIOYNTENBHBLIM NMPaBOM Ha M300peTeHune,
MONE3Hyt0 MoLEsb NN NPOMbIWNEHHbIR 06paseL, a Tak>Xe 4oroBop 06 0THYy X OeHU
NCKIOYNTENBbHOrO Npasa Ha TOBAPHbIA 3HaK, NIMLEH3VUOHHBIA 4OrOBOP U Apyrmne
[OroBopbl, NOCPELACTBOM KOTOPbIX OCYLWECTBNAETCS pacrnopsaxXeHne
NCKIIOYNTENbHBIM MPaBOM Ha TOBAPHbIN 3HAK, NoANeXaT rocy1apCTBEeHHO
perucTtpauum B PocnateHTte 1 6e3 ykasaHHOW perncTpaunm cymtaiTcs
HEeOEenCTBUTENbHbIMN.

CornaweHunst 06 N3MEHEHUW YCNOBWIA TaKMX AOrOBOPOB, B TOM YMC/E B OTHOWEHNM
pa3Mepa npenyCMOTPEHHbIX 4OrOBOPOM NnaTtexen, ABNgaTCa X HEOTbEMIEMON
4acTblo, Ha JaHHble CornaweHns pacnpocTpaHsieTcs TpeboBaHme 06 obs3aTenbHoON
rocynapCTBEHHOW pernctpaumun.

C yyeTtom nonoxeruin ctatein 389 n 391 Kopekca yctynka npasa (TpeboBaHusi) no
Ha3BaHHbIM 4OroBOpPaM, a paBHO NepeBo A0/ra, BbiTEKAloWero U3 aTux A4OroBopos,
Tak>xXe nognexar rocyapCTBEHHON pernctpauum B PocnarteHre.

lMyHkTOM 4 cTatbn 1370 'K P® onpeneneH nopsnok BbinaaTbl KOMMeHcaUum
paboTonarenem, UCNonb3yoWnM cny X ebHoe n3obpeTenHne, Cy X ebHy 0 NONe3Hyo
MoZenb UK cnyXebHblii MPOMbILWNEHHbI 0bpa3zeL, B COBCTBEHHOM NPON3BOLACTBE HA
YyCNOBUSIX MPOCTON (HEUCK OYMTENbHOR) nnueH3nn (ab3al BTOPOI Ha3BaHHOIO
NyHKTa), U1 BO3HarpaxaeHuns pabotonaTenem, NonyYmMBLWNM NATEHT Ha Cny X ebHoe
n3obpeteHne, cnyxebHyo NONe3Hy0 MOAENb NN CNy X EOHbI MPOMbILIEHHDbIN
obpaseL, MMb0 NPUHSABLWNM PELIEHNE O COXPAHEHNN NHCpOPMALIUN O TakOM
n3006peTeHNN, NONE3HON MOLENN UK NPOMbIWNEHHOM 0OpasLie B TailHe u
coobwmBlmMM 06 3TOM pPaboTHUKY, NMBO NepenaBLIMM NPaBO Ha Noy4YeHne naTeHTa
LPYroMmy nuuy, nmbo He Nony4YyMBWNM NATEHT MO NOAAHHON UM 3asiBKE MO 3aBUCSLNM
OT Hero NpnynHam (absaw, TpeTnii Ha3BaHHOro NyHKTa).

CyuaM HeO6XO,£I,I/IMO MMETb B B Oy, HTO 3aKoOHOOAaTENb MMNepaTunBHO onpenenseT
NN, BbINNAYMBaoLLEE COOTBETCTBEHHO KOMMEHCALMIO MM BO3HArpax aeHue.
TakoBbIM nLIOM siBRsieTcs paboTomaTenb (MU0, aBnsBlweecs pabotTonatenem Ha
MOMEHT co3aaHus ciyxebHoro nponsseneHns). CnepoBaTenbHo, AaXe B TOM
cnyyae, ecnv npuHagnexauwue pabotoaaTento npaea Ha pesynbTart
WHTENNeKTyanbHoM OesaTeNbHOCTY NepenaHsl (MpeaocTaBneHbl) Mo LoroBopy 06
OTYY X AEHUW npasa v no NULEH3VOHHOMY LOrOBOpPY, MLIOM, 06513aHHbIM NAaTUTb
KOMMeHcauuto 1 Bo3Harpax aeHve paboTHUKY, ocTaeTcst pabotonatenb.

K uHbIM nnuam gaHHas 06s13aHHOCTb MOXKET Nepen T B NOpsiAKe YHUBEPCabHOIO
npasonpeemcTBa.

Mpun 3TOM pa3mep KOMMeHcaumnm nnm Bo3Harpax aeHms onpenensetcs 0oroBopom, a
B C/lyyae crnopa - Cy oM.

Takvie cropbl NOABENOMCTBEHHbI Cy1aM 0BWER PUCINKUNN.



52. CornacHo ctatbsam 1248, 1398, 1513 'K P® pelweHns PocnateHTa, npuHaTbIE MO
pesynbTatam pacCMOTPEHVS BO3paXX eHNI NPOTUB Bblaa4yun narteHTa Ha
n30bpeTeHne, MONE3Hy0 MOAENb UM NMPOMbILWEHHBIA 0bpasel, a TakXe NpoTuB
NpeLoCTaBNeHNS NPABOBOW OXPaHbl TOBAPHOMY 3HaKY, MOryT ObiTb OCMOPEHbI B Cy e

Mpwn paccMOTpeHMM Takux Aen cyaam cnenyet yuYnTbiBaTb, YTO HApYLLEHUS
PocnaTteHToM npoueaypbl PaCCMOTPEHNS BO3PaX eHNIA MPOTMB Bblaayy nateHTa nam
NPOTMB NPEeLOCTABNEHNS NMPaBOBOI OXpPaHbl TOBAPHOMY 3HaKy SIBNISIHOTCS
OCHOBaHWEM N5t IPU3HAHNS NMPUHSATOr0 HEHOPMATMBHOIO MPABOBOrO akTa
HeOenCTBMTENbHbIM TONIbKO MPWU YCNOBUN, €CNIN 3TV HapPYWEHNS HOCAT
CYLWWEeCTBEHHbIN XapakTep, YTO He NO3BONMN0 PocnaTeHTy BCECTOPOHHE, MOSHO U
06bEKTUBHO PacCMOTPETb YKa3aHHbIE BO3PaxX eHUSI.

53. Ecnu no pesynbtatam paccMoTpeHus nena o6 ocnapusaHny pelweHns PocnateHTa
cynom obuiei IopUCANKLUN yCTAHOBIEHO, YTO JaHHbIA HEHOPMATVBHbIA NPaBOBOWA
aKT HapylwaeT npasa 1 cBobObI rpax faHNHA NN CO34aeT NPENnAaTCTBUS K
OCYLWECTBNIEHNIO rPaX JAHVUHOM ero npas 1 cBoboa, To Cy A CornacHo Yactu 1 crartbm
258 MK P® npuHumaeT pelweHne 06 0653aHHOCTU COOTBETCTBYOWEro opraHa
rocynapCTBEHHON BnacTW, opraHa MecTHOro camoynpasfeHns, OMKHOCTHOMO Nua,
rocy4apCTBEHHOr0 UM MyHULIMNANbLHOIO Cy X awero yCTPaHTb B MOHOM 06 beme
LOMyLEeHHOE HapylUeHne npas 1 cBoOOA, rpax gaHnHa UM NPensTCTBME K
OCYLWECTBNIEHNIO rPaX JAHUHOM ero npas 1 cBoboa.

Ecnn no peaynbTtatam paccmMoTpeHns gena ob ocnapueaHum peleHns PocnateHta
apbuTpaxHbIM Cy1OM YCTAHOBMIEHO, YTO AAHHbIA HEHOPMATMBHbIA NPaBOBO akT HE
COOTBETCTBYET 3aKOHY MM MHOMY HOPMaTUBHOMY NMPaBOBOMY aKTy W HapyllaeT
npaea 1 3aKOHHbIE MHTEPECHI 3asBUTENS B chepe NpeanpuHNMaTENIbCKON U NHOM
9KOHOMWYECKOM OeATENbHOCTU, TO Cy 4 cornacHo JYactu 2 ctatbn 201 AlNK P®
NPUHUMAET peLleHne O NPU3HAHUN 3TOr0 akTa HeOEeNCTBUTENbHbLIM U B
PEe30/II0TUBHOM YacTn Ha ocHoBaHUM nyHkTa 3 yactu 4 ctatbm 201 AMNK P®
ykasblBaeT Ha 06s13aHHOCTb PocnaTteHTa ycTpaHnTb AONYWeHHbIE HAapYLLEHUS Npas 1
3aKOHHbIX MHTEPECOB 3asBUTENS.

B pamkax yctpaHeHns [onyLeHHOro HapyLweHns cyn Brnpase obs3atb PocnateHT
COBEPLWMTb COOTBETCTBYOWME NPaBOyCTaHaBMBaOwWmMe 4EACTBUS, a B ClyYae
HEeobX0AMMOCTY (HanpuUMep, NPV OTMEHE PEeLLEHNS B CBA3U C CYLLECTBEHHbBIM
HapyLWeHeM NpoLeaypbl ero NPUHATUS) - PACCMOTPETb 3asiBNEHNE NN
BO3paxeHue (MocnyXnBliee 0OCHOBaHMEM NPUHSATUS PocnaTeHToM 0CNOpEeHHOro B
Cylie pelweHns) NoBTOPHO, C Y4YETOM pelleHns cyaa.

Ecnm npn paccmoTpeHnnn nena ob ocnapveaHuy pewenns PocnateHta ob otkase B
NPU3HAHNWN HELEACTBMTENbHBIM NAaTEHTa UM NPELOCTaBNEHNS NPaBOBO OXPaHbl
TOBAPHOMY 3HaKy YCTAHOBJIEHO HANIMYME OCHOBAHMSA AN TaKOro NPU3HaHUS, TO Cy 4
C YYETOM KOHKPETHbIX (0akTu4eckmnx obcToaTeNnbCTB Brpase Takxe 0bs3atb
PocnaTteHT aHHy niMpoBaTh NaTeHT, perncTpaumnto TOBapHOro 3Haka.

54. PeweHne PocnateHTa 0 NPU3HaHUN HELEeACTBMTENbHbIM NaTeHTa Nn
npenocTaBeHNs NPaBoBoO OXPaHbl TOBAPHOMY 3HAKY BCTYNaeT B CUJy CO AHS €ro
NPUHSATUS. Takoe peleHne BieYeT aHHy IMpoBaHne NaTeHTa, TOBAPHOro 3Haka u
COOTBETCTBYHOLWEro UCKIIOYNTENBbHOrO Npaea ¢ MOMeHTa nogayn B PocnaTeHTt
3asiIBKW Ha BblOayy nateHTa, perncTpaumto ToBapHoOro 3aHaka.

CnepoBatenbHO, He MOryT BblTb MPU3HaHbI HAPYILEHEM NPaB LA, 3a KOTOPbIM Obin
3aperncTpMpPOBaH NaTeHT, TOBAPHBIV 3HAK, AEACTBMSA WHbIX UL, NO UCMNONb30BaHNIO
N3006peTeHns, NoIe3HOM MOAENM U MPOMbIWIEHHOro 0bpasLa, NaTeHT Ha KOTOpPbIi
npwr3HaH BnocnencTeunn He,D,eVICTBI/ITeHbeIM, Mo NCnoNb30BaHMIO TOBAPHOIo 3Haka,



55.

56.

57.

npeLocTas/ieHVe NPasoBOM OXPaHbl KOTOPOMY BMOCNEACTBUM NPU3HAHO
HeOencTBUTENbHbIM.

Mpw 3TOM Npy paccMoTpeHnn aen 06 ocnapueaHny pelweHnii PocnateHTta cy nam
cnedyerT yunTbiBaTh, YTO HEAENCTBMTENbHBIM MOXET ObiTb MPU3HAH 1 TOT NaTeHT,
LEeiCTBME KOTOPOro Ha MOMEHT PacCMOTPEHMS COOTBETCTBYIOLEro Bonpoca
PocnaTeHTOM npekpallieHo, a paBHo 1 NpeaocTaB/ieHne NpaBoBOi OXpaHbl
TOBApPHOMY 3HaKy, MPaBOBasi OXpaHa KOTOPOro Ha MOMEHT PaCCMOTPEHS
COOTBETCTBYHOLWEro Bonpoca PocnaTeHToOM npekpalieHa.

Tak>xe cyaam HagneXxuT NCXoauTb U3 TOro, YTO Nocne NPU3HaHNS
HeOeNnCTBUTENbHbIMA NaTeHTa, NPeLoCTaBIeHVS NPaBoBON OXPaHbl TOBAPHOMY
3HaKy CcLernku, 3aKlo4eHHble Ha OCHOBE NaTteHTa Uan O TOBAPHOM 3HaKe B Nepuos
NX OEACTBUS, COXPaHSAIOT OENCTBME B TON Mepe, B KakOil OHW Obl MCMOMHEHbI K
MOMEHTY BbIHECEHUNS PeLWeHns 0 NPU3HaHUN HeOeNCTBUTENbHbIMA NaTeHTa,
npeLocTaB/ieHNs NMPaBoBOM OXPaHbl TOBAPHOMY 3HaKYy.

B cuny ab3aua BToporo nyHkTa 4 ctatbk 1398 MK P® nmueH3nOHHbIE OroBOpPbI,
3aK/Il04EHHble Ha OCHOBE NarteHTa, MPU3HaHHOro BNOCNeACTBUN HELENCTBUTENbHbIM,
COXPaHsIoT OeNCTBUE B TON MEPE, B KAKOW OHW ObiNv MCMOMHEHBI K MOMEHTY
BblHECEHWNS PeLleHns 0 HeAeNCTBUTENbHOCTU NaTeHTa.

CoO0TBETCTBEHHO, C MOMEHTA NMPMU3HaHNA naTeHTa HeOenCTBUTENbHbIM 3aK JIIOYEHHbIE
NMLUEeH3NOHHbIe O0rosopbl NpekpalarT cBoe nencreue.

C y4eToM M3JI0XXEHHOro cylaM criefyeT UCXOANTb U3 CledyoLero.

B ynoBnetBopeHnn TpeboBaHMsa nuueH3maTta o Bo3Bparte NMMLEH3NOHHBIX Naatex el
3a nepuoa, NpeawecTBYOWMNIA NPU3HAHUIO NaTeHTa HeaeCTBUTENbHbLIM, AOMXHO
ObITb OTKa3aHo.

He noonexwuT ynoBneTsopeHunto TpeboBaHme nuueHsvapa o B3biCKaHUy
HEyMNaYeHHbIX NMLIEH3VOHHBIX NnaTexel 3a nepuo, NpeawecTBy WU NPU3HAHUIO
nateHTa HeenCTBUTENbHbIM.

[MpenycMOTpeHHble HACTOSWMM MYHKTOM AaHHOro [ocTaHOBEHNS pa3 bACHEHUS
NPUMEHSIOTCS U K NIULEH3VOHHbIM [I0roBopam 0 npegocTasfieHn npasa
MCMNONb30BaHNS TOBAPHOMO 3HaKa, 3akK JIKOYEHHbIM A0 MPUHATUS PELIeHNs O
NPU3HAHUW HEeLEeNCTBUTENbHBIM MPEAOCTaBNEHNS NPaBOBOA OXPaHbl 3TOMY
TOBApPHOMY 3Haky (MyHKT 6 ctatbn 1513 Kogekca).

CornacHo noanyHkTy 8 nyHkTa 1 ctatbn 1406 'K P®d cyabl paccmarpuBatot, B
4acTHOCTW, CMOPbI O pa3mepe, CPoKe 1 NopsaKe BbinaTbl KOMIeHcauui,
npenycMoTpeHHbiX KogekcoMm. Npun aTOM gaHHas HopMa He npeanonaraeTt
BO3MOXXHOCTWU NaTeHToobnafgarens 3awmniarb CBON HapyLWeHHbIe MpaBa Ny TeMm
3asBneHns TpeboBaHNs 0 B3bICKaHWM KOMMEHcauMm, NnpeLyCMOTPEHHON NyHKTOM 3
ctatbn 1252 Kogekca. Takoro pona crnocob 3awmnTbl Npas He NpeayCMOTPEH
nonoxexHmamm rnaebl 72 'K PO.

YKasaHHy0 HOpMy CY bl MPUMEHSIOT, paccMaTtpmBas Cropbl O KOMNEHcaumnax Kak
BM e BO3HArpaxgeHus, yrnnadyneaemMbix Ha OCHOBaHUM nognyHkTa 3 ctartbun 1359,
cTatby 1360, ab3aua BToporo nyHkTa 4 ctatbn 1370, nyHkTa 3 ctatbm 1392
Kogekca.

MpaBo Ha cekpeT npon3BoacTea (Hoy-xay)

MonoxeHus rnasbl 75 'K P® onpenenstoT NOpSLOK NPaBoOBOM OXpaHbl CEKPETOB
npon3BoACTBa (Hoy-xay), TO eCTb CBeAeHUIA Ntoboro xapakTepa
(MPOM3BOACTBEHHDBIX, TEXHNYECKUX, SKOHOMUYECKUNX, OPraHN3aLNOHHbIX 1 APYTrnX),
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B TOM YMCNE O pesdynbTatax UHTENNEeKTyanbHON OesATeNIbHOCTU B HaYYHO-
TEXHNYECKOW capepe, a TakXe CBefeHnin 0 crnocobax ocyLecTBNeHNS
npodpeccnoHanbHoOn 4eaTeNbHOCTU, KOTOPbIE UMEKT OeACTBUTENbHYIO NN
noTeHunanbHyt0 KOMMEPYeCKYto LLeHHOCTb B CUy HEM3BECTHOCTU UX TPEeTbUM
nmuam, K KOTOpbIM Y TPpeTbUX 1L, HET CBOBOAHOro AOCTYMNa Ha 3aKOHHOM OCHOBaHMU M
N B OTHOWEHUWN KOTOPbIX 0bnagartenem Takux CBeAEHNn BBEOEH PEXUM
KOMMepyeckor TarHbl (cTatba 1465 Konekca).

[Mpw aTOM Cydam cneayeT y4mTbiBaTb, HTO PEXMM KOMMEPYECKON TaiHbl, NepeyeHb
He noanexauwmx oxpaHe CBeAeHNn 1 NoOPSLOK NpeaocTaBNeHns CocTaBnatowen
KOMMEPYECKYIO TaliHy MHpopmaumm ONpenenstoTcs B COOTBETCTBMN C
denepanbHbiM 3aK0HOM 0T 29.07.2004 N 98-d 3 "O koMMepYecKkol TanHe".

Tak>xe HeobxoaMMO UMeTb B BUAY, YTO K OTBETCTBEHHOCTU 3a HapyLeHne
NCKNIOYNTENBbHOrO Npasa Ha cekpeT nponseoacTea (ctatbsa 1472 'K PD) moxeT
ObITb NpKBEeYeHo Ntoboe NMUO, pasrnacusliee CBeAEHNS, COCTaBNSOWNE CEKPeT
NPOM3BOACTBA (MM OOMYyCTUBLIEE UHbIE HAPYLWEHNS UCKIIOYMTENBHOrO Npasa), B
TOM yncne nybnnyHo-npasoBoe obpasoBaHne (Poccuitickas depepaums, cyobekT
Poccuitickoin denepaummn, MyHuLMnanbHoe obpa3oBaHne), ecnv ero oprax,
NONyYMBLUMIA AOCTYN K COOTBETCTBYIOWEN MHGOpMaLMK, Taky o MHGDOpMaLMIO
pasrnacun (ctatbs 14 denepanbHoro 3akoHa "O KOMMepYeckon TakHe").

MpaBo Ha PUPMEHHOE HaVMEHOBaHVe

Mpw npnmeHeHnn ctatbn 1473 MK PD cynam HaonexuTt pykoBOOCTBOBATLCS
crnepnyowmm.

C yyeToM nonoxeHuii nyHkta 3 ctatbn 1473 K P kax noe topnanyeckoe nuuo,
JEencTBYIOLLEeEe B OpraHM3auoHHO-NPaBoBOoO 0OPMe KOMMEPYECKOM opraHn3auun,
JOMXHO MMETb OHO NONHOE PUPMEHHOE HAMEHOBAHNE N MOXET NMETb OOHO
COKpaleHHoe hpMeHHOe HamMeHoBaHue. [1py 3ToM cornacHo nyHKTy 1 ctatbu
1473, nyHkTY 2 cTatbn 1475 Kogekca oUpMEHHOE HaUMEHOBAHNE NOANEXUT OXpaHe
CO [HS rocyLapCTBEHHOIN permcTpaunm topunamyeckoro niua. Kakoi-nmbo
cneumnanbHOM pernctpaunm goUPMEHHOr0 HAMEHOBaHUS, YKa3aHHoro B
yypeauTenbHbIX 4OKYMEHTax opuandeckoro nuua, 'K Pd He npennonaraer.

B cuny nyHkTa 4 ctatbm 54, nyHkta 1 ctatbn 1473 'K P® npaso Ha hmpmeHHoe
HanMeHOoBaHMe BO3HMKAET TOMbKO Y IopUANYecKoro nuua, SBnswoLuerocs
KOMMep4eckon opraHmaaunen.

HavmMeHoBaHMS HEKOMMEPYECKMX opraHm3aumnin (ctatbs 4 denepanbHOro 3aKkoHa oT
12.01.1996 N 7-® 3 "O HekOMMepyYeckunx opraHnaaumnsax") He ABNSAIOTCS CPEACTBOM
NHONBUAYANM3aunmn IOPUANYECKMX NNL B CMbICIE NONOXEHMI YacTh yeTtsepTon K
P®, Ha HNX He pacnpocTpaHseTcs NpaBoBas oxpaHa, yCTaHOBNeHHas naparpagoom
1 rnasbl 76 Kogekca.

Beuay atoro npasuna, npeaycMoTpeHHble ctatbert 1473 K PD, B TOM yncne
3anpeTbl, CoOepXalmnecs B NyHKTE 4 3TOM CTaTby, HA HEKOMMEPYECKNE
opraHM3aumm He pacnpoCTPaHSAOTCS.

He oTHOCATCA K (PMPMEHHBIM HAMMEHOBAHUSM B CMbIC e NoNoXernin 'K P®
HaVMEHOBaHUS He SIBNSIIOWUXCS 0PV ANYECKUMMN MLLaMU 0O beOVNHEHN A
topuanyeckunx nuu,.

Moo cnoBamu, NPOM3BOAHBIMM OT OPULIMANBHOrO HaMMeHoBaHNs "Poccuinckas
depepaums” unmn "Poccuns”, B cMbicne ab3aua BocbMoro nyHkTa 4 ctaten 1473 'K
P® cnepyet noHMMaTb B TOM YMC/e CNOBO "POCCUNCKMIA" (M NPON3BOLHbIE OT HErO)

KakK Ha pyCCKOM A3blke, Tak U Ha MHOCTPaHHbIX A3blKax B PyCCKOW TpaHCKpuUNumu,
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HO He CNOBO "pyccKuMin" (U NPON3BOAHbIE OT HErO).

[MpuMeHnTenbHo K nognyHKTy 1 nyHkTa 4 ctatbn 1473 MK P® B pupmeHHoe
HanMeHoBaHWe IPUANYECKOro nMua He MOry T BK/IIOYaTbCS Tak X e NOJHble Un
COKpaLlleHHbIe HAMMEHOBAHNS MEXTOCY AapCTBEHHbIX COHO30B (Hanpumep:
CoppyxectBo Hesasucumbix Mocynapcte, CHI).

TpeboBaHMS K OUPMEHHBIM HAVMEHOBAHNSIM KPEANTHBIX OpraHn3aumnii onpeaeneHsoi
kKak ctatbert 1473 K PD (kK HMM TakXe NPUMEHSIOTCS 3anpeThbl, yCTaHOB/EHHbIE
MyHKTOM 4 3TOI cTaTbn), Tak U cTatbein 7 DenepanpHoro 3akoHa "O baHkax u
6aHKOBCKOW [essTeENbHOCTU", BBOASLLEN OOMONHUTENbHBIE TPEOOBAHMSA K
PUPMEHHBIM HAMMEHOBAHNAM YKa3aHHbIX OpraHu3aLunii.

CI'IOpr (0] (*)I/IpMeHHbIX HanMeHOBaHM4X NoaoBenoMCTBEHHbI ap6VITpa)KHbIM cynam.

CornacHo nyHkTy 3 ctatbn 1474 'K P® He ponyckaeTcs ncnonb3oBaHune
IOPUONYECKUM NNLOM OUPMEHHOITO HAaMMEHOBAHUS, TOX AECTBEHHOr0o PUPMEHHOMY
HanMeHOBaHWIO APYroro PUANYECKOro nLa Nam CXo4HOro C HUM 4O CTeneHu
CMeLleHns, ecnn yKkasaHHble lopuanyeckune nmua ocywecTBASI0T aHanornyHyo
LesiTeNbHOCTb U (OUPMEHHOE HAaMEHOBaHNE BTOPOro opranyeckoro nmua 6bbino
BKJ/IIOYEHO B €41HbIN rocy4apCTBEHHbIA peecTp opunanyeckunx nuy (oanee - Peectp)
paHee, 4eM PMPMEHHOE HavMeHoBaHMe NepBOro PUANYECKOro nmua.

Mpy NPUMEHEHNW [AHHOW HOPMbI CyAaM HEOOXOAMMO yUMThIBaTb: 3aWMTE NOANEXNT
NCKIOYMTENBHOE NPAaBO Ha (PUPMEHHOE HaMEeHOBaHWEe PYAMYECKOro Nnua,
paHblue APYroro BK0YEeHHOro B PeecTp, BHE 3aBMCKMOCTM OT TOTO, KaKkoe 13
0PV ANYECKUX NULL PaHblue MPUCTYMUIO K COOTBETCTBYOWEN AEATENBHOCTH.

Cynam cnenyet uMeTb B BUAY, YTO B CUNy NyHkTa 4 ctatbn 1474 'K PO
TpeboBaHue NpekpaTnTb NCMONMb30BaHNE (PUPMEHHOrO HAVMEHOBAHUS,

TOX JEeCTBEHHOr0 (PMPMEHHOMY HaVMEHOBaHWO NpasoobnanaTens aM CXO4HOro ¢
HUM 00 CTENEHN CMEeLLeHNS, B OTHOLWEHU BUOOB OEATENIbHOCTU, aHaNormMyHbIX Buaam
LessTeNbHOCTH, OCYLWEeCTBNSEMbIM NpaBoobnanaTenem, n BO3MECTUTb
npasoobnapartento NPUYNHEHHbIe YObITKU MOXET 3asiBMTb TONbKO NpaBoobnanatens.
OpraHy, ocyLecTBASOWEMY rOCy4apCTBEHHYIO PErMCTPaUuIo OPUANYECKUX L,
Ha ocHoBaHuW nyHkTa 5 ctatbn 1473 Kogekca npenocTasneHo npaeo npeabsBuTb B
CYL TONbKO MCK O MOHY X OEHUU K U3MEHEHUIO (DUPMEHHOr0 HauMEHOBaHUS U TOJIbKO
B TOM C/lyyae, ecnm pMpMeHHoe HavMMeHoBaHue topnanyeckoro nmua He
CcooTBETCTBYET TPebOoBaHNSM NYHKTOB 3 UK 4 3TO cTaTbM.

MHbIM nuuam npaBo TpeboBaHMS OT IOPUANYECKOrO LA NPeKpalleHnsl HapyWeHns
nonoxeHun naparpadpa 1 rnasbl 76 'K P® Kogekcom He npeanocTaBneHo.

Mpw npnmeHeHnn ctatbn 1475 MK PD cynam HagnexuT yuymTbiBaTb, 4TO OHA He
nckno4vaet oxpaHy B Poccuiickon denepaumm npasa Ha qoUPMEHHOE
HanMeHOBaHMe NHOCTPAaHHbIX IOPUONYECKUX NnL (CTatbs 8 [1apuXCcKon KOHBEHLNM
MO OXPaHe NPOMBbILLNEHHO COOCTBEHHOCTN).

MNpaBo Ha ToBapHbIV 3HAK 1 NPaBO Ha 3HaK 0BCy XUBaHMA

B cuny nyHkTa 1 ctatbn 1484 'K P® ncknoyntensHoe npaso NCrnob30BaHNs
TOBAPHOro 3Haka npuHagnexuT 1Ly, Ha UMA KOTOPOro COOTBETCTBY 0L NI
TOBApPHbI 3HaK 3aperncTpmpoBaH (npasoobnanatento).

CneposaTenbHO, NULY, HA MMS KOTOPOro 3aperncTpupoBaH TOBapHbINA 3HaK, He
MOXeT OblTb 0TKa3aHo B ero 3awmTe (gaxe B C/yyae, eCnv B cy A NpeacTaBnsitoTcs
JokasarenbCcTBa HENMPaBOMEPHOCTU perncTpaumm ToBapHOro 3Haka) 4o Npu3HaHns
npenocTaBnieHNs NPaBOBOM OXPaHbl TaKOMy TOBAPHOMY 3HaKy HeLelCTBUTENbHOM B
nopsake, npegycMotpeHHoM ctatbert 1512 'K PD, nnu npekpalleHs npasosoit
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OXpaHbl TOBAPHOro 3Haka B Nopsake, yCTaHOBNEHHOM cTatber 1514 Konekca.

BmecTe ¢ TeMm cy Bnpase oTkasartb MLy B 3awmMTe ero npasa Ha ToBapHbIn 3HaK Ha
ocHosaHuu ctatbn 10 'K P®, ecnv no marepunanam gena, Mcxonsa U3 KOHKPETHbIX
haKkTUYECKMX 0BCTOATENLCTB, OENCTBUSA MO rocy AapCTBEHHOM pernctTpaumm
COOTBETCTBYHOWEr0 TOBAPHOr0 3HaKa Mory T ObiTb KBANMULNPOBaHbI KaK
3noynotpebneHne npasom.

CornacHo noanyHkTy 6 nyHkTa 2 ctatbn 1512 'K P® npepnocTtasneHne npasoBoM
OXpaHbl TOBAPHOMY 3HaKy MOXeT ObiTb OCMOPEHO M NMPU3HAHO HEAECTBUTENBbHBIM
MOMHOCTbIO UM YaCTUYHO B TEYEHME BCEro CpoKa AeiCTBMSA NPaBoOBOM OXpaHbl,
€CNN CBA3aHHble C rOCYyOapCTBEHHOW perncTpaumen ToBapHoOro 3Haka oencTens
npasoobnapartens NpM3HaHbl B yCTAHOBIEHHOM NoOpsake 3/10ynoTpebneHnem npasom
nmbo HegobpOCOBECTHON KOHKYPEHLINENA.

Mpun paccmoTpeHnmn aen ob ocnapyBaHnK peleHnii PocnaTteHTta, NPUHSTBLIX Mo
pes3ynbTatam pacCMOTPEHUS BO3paxX eHnii NPOTUB NPeaocTaBNeHns NpaBoBoii
OXpaHbl TOBAPHOMY 3HaKY MO 3TOMy OCHOBaHWI0, CyaM creayeT UMeTb B BUAy, B
YacTHOCTW, Cneayollee.

B cuny yactu 2 ctatbun 14 depepanbHoro 3akoHa ot 26.07.2006 N 135-d3 "O
3awmTe KOHKypeHumnmn" (aanee - 3akK0OH 0 3aWmTe KOHKYPEHLUMIN) He AONyCKaeTCs
HeloBPOCOBECTHAS KOHKYPEHLUS, CBS3aHHas C MPUOOPETEHNEM U NCMONb30BaHNEM
NCKIIOYNTENBbHOrO Npaea Ha CPpeacTBa UHAMBUAYanM3auumn opmanyeckoro nmua,
cpeacTBa MHOMBMAYanM3aunmy Npoaykumm, paboT nam ycnyr.

Mcxopsa na yactm 3 ctatbm 14 3akoHa 0 3awmnTe KOHKYPEHLMN, NPUMEHSEMOIA C
yyeTom ab3aua BToporo nyHkTa 3 ctaten 1513 'K P®d, 3anHTEpecoBaHHbIM NMLIOM
(TO €cTb NMNLOM, YbM NpaBa HapyLWeHbl aK TOM HeL0OPOCOBECTHON KOHKYPEHLNN)
MOXeT 6blTb MOAAHO BO3paxeHne NpoTMB NpeaocTaBieHs NMPaBoBOi OXpaHbl
TOBQPHOMY 3HaKy B CBSA3M C TEM, 4TO LENCTBUSA MO €ero rocynapCcTBEHHOM
pernctpauum NnpuaHaHbl HeLO0OPOCOBECTHOM KOHKYPEHLMER (Npu 3TOM NPU3HaHMe
HeL0OPOCOBECTHON KOHKYPEHLMEN TONBKO AEACTBMIA MO NCMOMb30BaHNIO TOBAPHOMO
3HakKa, HO He Mo ero rocy4apCTBEHHON pernctpauun He SBnIeTCs OCHOBAHNEM
ocrnapvBaHns NpenocTaBeHns NPaBoBOM OXPaHbl TOBAPHOMY 3HAKY).

Takoe Bo3paxeHue nogaeTcs C NPUIOXEHNEM K HEMY pelleHns doenepanbHoro
aHTVMOHOMO/ILHOrO OpraHa O HapyLleHny Npasoobnagatenem NnooXeHni YacTn 2
cTatby 14 3aKkoHa 0 3awWwmnTe KOHKYPEHLNUN.

PocnateHT, nonyynB COOTBETCTBYOWEE BO3PAXEHNE C MPUIOXEHHBIM K HEMY
peleHeM, NPU3HaeT HedelCTBUTENIbHbIM MPEeaoCTaBIeHNE NPABOBON OXPaHbl
TOBApPHOMY 3HaKy.

PeweHne PocnaTteHTa 0 npu3HaHn HegencTBUTENbHBIM NPefoCcTaBNeHNns NPaBoBO
OXpaHbl TOBAPHOMY 3HaKy B CBS3U C TEM, YTO OECTBUS, CBS3aHHbIE C
perncTpaumer ToBapHOro 3Haka, doefepanbHbiM aHTUMOHOMO/bHbBIM OPraHOM
NpPV3HaHbl HeLOBPOCOBECTHON KOHKYPEHLMEN, HE MOXET BblTb MPU3HAHO
He,ﬂ,eVICTBMTeHbeIM Nno NPpU4mMHe OTCYyTCTBUA B JJ,GI7ICTBVIFIX nmua HapyLIJeHVII7I
AHTUMOHOMNONbHOIO 3aKkoHo4aTe/ibCTBa 40 OCrnapmBaHNAa N OTMEHbI peLlleHnA
chenepanbHOro aHTMMOHOMO/IbHOrO opraHa. Mpu 3ToM He UcK NtoYaeTcs
BO3MOXHOCTb COeANHEHNS B 3asiBNieHNM TpeboBaHnii 06 0cnapyBaHUm peLeHnit
dpenepanbHOro aHTMMOHOMO/BHOMO opraHa 1 PocnaTeHTa 1 UX COBMECTHOMO
PaccMOTPEHMS.

Tak>Xe HaanexmuT y4nTbiBaTb, YTO Cy 4 Ha OCHOBaHUM nonoxeHun ctatbn 10 MK P®
BNpase no co6CTBEHHON UHMLIMATNBE, UCXOLS N3 MMEIOWNXCS haK TMYECKMX
06CTOATENLCTB, MPU3HATL B PaMKax PacCMOTPEHNS Aena 06 ocnapmnBaHumn peLeHns
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PocnateHTa 06 oTkase B Npu3HaHWM HeaenCTBUTENbHBIM NPEnoCTaBNeHUS!
NPaBOBOI OXpPaHbl TOBAPHOMY 3HaKy LEeACTBMS nnua no permctTpaunn ToBapHoro
3Haka 3n1oynoTpebneHmem NpaBom nnm HeLoOPOCOBECTHOW KOHKYpeHLmel. B aTom
cnyyae cyn NPUHNMAET peLleHne 0 NPU3HaHNN HeaenCTBUTE NbHBIM PELEHNS
PocnateHTa 1 06 06513aHUN €ro aHHy IMpPoBaTh PerncTpaumntio COoTBETCTBYOWEr0
TOBAPHOro 3HaKa.

MpaBo Ha KoMMepyeckoe 0603HAYEHNE

B cuny nyHkTa 1 ctatbn 1538 'K P® topugnyeckune nuua, ocyuwecTsnsowmne
npeanpuHMMaTeNbCKyo OesTeNbHOCTb (B TOM YMCe HEKOMMepYeckune
opraHusaumnm, KOTOpbIM MPaBO Ha OCYLWECTBEHNE TaKon AeaTeIbHOCTH
npenocTaBieHO B COOTBETCTBUUN C 32KOHOM MX y4peauTenbHbIMA LOKYMEHTaMK), a
Tak>Xe NHANBMAYanbHble NPeanpUuHUMaTENn MoryT NCMONb30BaTh ANs
NHONBUOYaNM3aunmn npuHagnexatmx UM Topro.biX, MPOMbIWAEHHbIX U APYTUX
npeanpusaTuii (ctatbs 132 Kogekca) kommepyeckne 0603Ha4YeHN S, He SBNSIIOWMECS
PMPMEHHBLIMM HAMMEHOBaAHNSIMK 1 He noanexaiine obs3aTenbHOMY BKJIIOYEHUIO B
yuypennTenbHbie OKyMeHTbl 1 PeecTp.

WckntountensHoe npaBo MCNonib30BaHWS KOMMEPYECKOro 0603Ha4eHns Ha
ocHoBaHuu nyHkTa 1 ctatby 1539 'K P npuHannexut npasoobnagatento, ecnm
Takoe obo3HavyeHve obnagaeT NOCTATOYHBIMA PA3INYMTENbHBIMY NPU3HAKaMn 1 ero
ynoTpebneHne npasoobnagatenem ons MHOMBUAYyann3auum cBoero NpeanpusaTus
ABNSETCSA U3BECTHbIM B NpeAenax onpeneneHHon TeppmuTopun.

B cBs3M € 3TUM cyoam cnepgyet y4ntbiBaTtb, 4TO NpaBo HAa KOMMep4ecKoe
0603Ha4yeHne He BO3HNKaET paHee MOMeHTa Havana pak TM4ecKoro NCrnonb3oBaHNS
TaKoro o6o3HaYeHns ons nHonsunoyanndadnmm npeanpusaTmns.

Mo cmbicny nyHkTa 2 ctatbn 1540 'K P® ncknoyntensHoe npaso Ha KoMMepYeckoe
0b03HayeHve NpekpalwaeTcs aBToMatnyeckmn, ecnv npasoobnanarens He
NCMonb3yeT ero HenpepbIBHO B TeYeHne roaa.

Mpeacenatens BepxosHoro Cyna Poccuitickon denepaunm
B.M.Nlebenes

Mpencenatens Boicwero ApbuTtpaxHoro Cyna Poccuiickon depepaumm
A.A./BaHoB

Cekpertapb lMneHyma, cyabs BepxosHoro Cyna Poccuinickon denepaumm
B.B.dopouwkos

CekpeTtapb lNneHyma, cynbs Boicwero ApbutpaxHoro Cyaa Poccuiickoit
denepauum

T.B.3aBbgnosa



